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’
Fonorable N, 3. 3alley
Distriect Attorney
3ox 772
Center, Taxas

Dear .r. Balley!

Opinion No., 0-5341

Ret Jhether or not a Dist
¥ be pald oo 3ation
at the sameime the

unty Chapter Chair-

the 3helby Couyrdty LChagter; Americen ied Cross. I am

also the duly elgoted and dualified Distriot Attorney.
Xy question

of the recent ! »e Attorney General?®

The fol})ow Yy be aoceyted as a corrsct

statementy/of the doreatio and thority of The Amerioan
Hational Re 33, 8inoe s approved by Hon. Norman H,

Natiogal™\Red is ohartered under the aot of Con-
uary 5, 1905 (33 3tat., 5993 36 U.35.C.1),
he aot approved February £7, 1917 (39 Stat,

"pPurpose.- The purposes of The American
national ed Cross are to furnish volunteer ald to the
siek and wounded of armies in tine of war, to perform
all duties with which the nationel society of each nation
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acceding to the Treaty of Seneva la chargel, to act

in natters of voluntary relief, azd to sarve, in
ageord with military aand naval authorities, 2s a
aedium of communication between Lie peorle of the
nited 3tates and their Aray ard idavy. It 1s further
charzed with rroviding a system of nutional and inter-
national rellef to mitigate the suffering cauied by
pestilence, famire, fire, flcod, and other zreat
nationel c¢alamities, and to dcvise measurss for

their yprevention.

"Organization,~ The incororators who &rs
na~ed 1n the Aet of Yroorporation, arnd thelr successors,
conztitute a psrmmnent body. They eleet g2ix mecbers
of tve Central Committse and the “e:bers of the Doard
of Tri3teed of the Zndowment Tund,

"The officers are a j;resident (tho Iresideant
of the Unit2? Jtates 1s president uron-hia acceptance
ot the offlce) =nd vhe following eleotive officera:
three vice presldents, s counselor, a treasurer, and
a saoerctary, a&ll of whon are sleoted by the Central
fornittee, The chalirman of the Central Committee is
anpoianted by the TFresldent of tic Ualted Siatea., The
vice chalirmen are appointed by tre Ceantral Comnittce,

"The Central Committec ocnalsta of 18 members,
8 arpcinted by the Iresldent of the Unlted :tatea,
8 slactad dy tne incorporators, and & eleoted by the
delegates of Lhe chaptlera. Llected .:exbera serve for
3 years, The Concressional Cherter vests in the Central
Committee the entire control, mananzenent, and adminis-
tration of the affairs of The American Hatlonal Red
Cross., The Central Committee aprolints a 9-amexber exscu-
tive committee, 3 members of which constitulte a quorum,
The Zxeoutive Committee may exdrolise all rosers of the
Ccentral Conmittee when trat body fas not in session.,
Cne chalrran serves both commlittees aad, under the adviqge
and direction of the Central Comzittee, is exeocutive head
“ of the corporation, TUnder ihe ctairman are 4 vice chair-
nen, in charge of domestlo operetions, financs, lusular
and foreizn operations, &nd the Junior Hed Cross.
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"The chapter, usually coverins a single county,
1z the loo6l unit of tle Zed Cross and is responsible
for all Ned Crods activities and services within its
territory, subjeot to the policies and regulations of
the naticnal orgenlization.” (U. J.Government anual,
Tall 1942, Bureau of rublic Inquiries of tie Qffice of
Jar Information, page 358)

It3 farflunz aotivities, without going into
detail under each head, zay be grouped as follows: Firat,
service to the armed forces; second, oivilian war aid;
third, dlsaster rellief; fourth, blood donnr service; fifth,
nursing service; sixth, nutrition; seventh, first ald, water:
safety &nd acoldent prevenilon; eigrth, volunteer apecial
service; ninth, American Junior Red Cross; and tenth, inter-
national 2e¢d4 Cross.

T-2 pertinent provision of our Constitutim
necessary for ud to coasider in answering your question is
Joction 33 of Article iVI, readin~r as followa:

"The ascoountin: officera of thlia 3tate shall
ngither draw nor pay a warrant upon the traasury ia
favor of any person, for salary or oompensation as
agznt, officsr or appointee, who hclds at the sams
tiie apy obher olfice or positlon of honor, truat or
;rofit, under this State or the Unlted 3tates, except,
. s Y N ( ﬂ!ﬂ;has 18 ours )

31iaply 3tated, the aquestion i3: Is the chairman-
3tip of the looal chapter of The Aweriocan iFationesl ed Cross
an office or josition of henor, trust or profit under the
Unaited ;tates? 7For tze reasons nareafter fully 3et out we
think the anawer 1s in the negative,

It 13 true that The Anerlcan National Red Cross
is by the terms cf ii3 Congressional Charter subjeot to some
quasi-governmental (Federal) supervision in that its accounts
ere audited by tiie “ar Derart.:ent; the Central Coamittee, in
which 1s vested entire coatrol of its affalrs under its charter,
make3 an annual report to the Congress of tne Unlited states,
However, thia by no zcans constitutes the onairman of a local
ohapter an offilcer or nolder of & position under tiue United
states., The American Naticnal Red Cross 13, as noted above,
supported by voluntary coatributiona, Its Zunds are not
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deposited in the United Jtates Treajury, but in depositories
selscted dy the Central Comnjittes — the exclusive governingg
body, disbursed exolusively dy offlclals of the eorporation,
and not dy any offloeial of the United States or by virtus

of any law or direcstion of the Congress of the United states,
Its pald employees ars rald by the corporaticn, not by the
United Jtates} they are not sudbjeot to civil service; and

are not responsible o any offiolal of the United itates,

e will not take tirme to consider whether or
not tha looal chairmanship of a chaptsr of The Amerioan
National Ned Cross 1s an office or position. Ve will assunme,
¥ithout c¢onoluding, that it 13 an office ¢r ;osition, and
conoode, without argument, that if it 1s an office or rosi-
ticn, 1t 13 one of honor or trust. In no event is it one
of profit, hence this thouszht 13 diamissed to have it out
of the wvay. But 13 such chalrmanahip an office or position
undsr the Unlited :tates in the purview of the xemaing of
trat term a3s ased in the adbove rrovislon of <cur Conatitution®
Unleas it 13 an office or osition of honor cr trust under
the United states, suoh ohalrman of a local chapler may atb
the same tine draw hls salary as dlatrioet attornsy for the
obvicus reason that thie Comptroller 13 oanly forbldden %o
i33ue hi3 warrant in case he holds a% the 3ame tice an office
or zosition of honor, trusi, or profit under uhs Ynited ;tates.

This brin~9 us %o ccnsider zore ia detall what
13 an office or position under tha United :tates, ‘o do not
desm 1Y% neocessary to-analize the fine distinction that zay
sometines exist betweea an office and a poaltion. The office
or poaltion must he under tlhe sxpress langwmze of the Constltue
tion under the United jtates in order to oaonatitute a diaquali-
fication frcm at the sane time receivinz hi:z salary from the
jtate as 8 3tate Cffiger, in your oase that of “istriet .‘ttorney,
In othur words, whatever signifigance: should be attached to the
term "position¥®, as distin-uished from "office”, &3 used in our
Constitution, i3 not material unless by force of the diatinoction
that one is under the Unitzd uUtates and the cther is not. The
plain._languare of the Constitution preoludes thla construetien,

As used in our Ccastitution, "office under % he
Tnited :tates® means that the holder thereof must exercise sonme
zovernmental funotion, or be the derository of sone soverelignty
of tha Unlted Statos (Pederal Covernrment) before 4% rises to
tte dignity of an "office” under the United .itates. There nuat
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be delnzoted to the peraon holding auch "office” soxe of
the 3overelzn funotions of the United tates Toverarient,
Theore are adeveral persuasive, thouch not conclusive,
oharacteristios of what constitutes a public office;

or %o exrtre3g it in another way, what ccnatitutes holding
an “of ice under the Uaited States”, /e ontinn a fawy
Tanure and duration, ocath of office, official dond, ete,
But cne indiasronsable charmcteristioc, as the cases hsre-
after noted afrirm, is that the dutiea perforced shall
involva tro exarcise ¢f 3overelgza power, whothar great
or 3nall, Our own Supreme Court, 1n a comperatively
carly eaae, XKimdrouch v, 2arnett, 93 Texas 301, 33 3. 7.
120, quoded with aprroval Y echem or Fublio Offlcers, aa
follox3:

"4 pudblio offloe 1s the rizght, authority, and
duty oreatel and coaferred by la=w, by which, for a
~§va1 perioed, either fixed By law or enduring at the
pleasurs of the ornatinz powsr, an laiividual is
invasted wit™ 3some portion of tue Joverelsn fuactlona -
of %3e govarnman%, to be exarcised by hiz for wue
bonefit of che pudlia.”

In the oase of Garrett v. Comnissioners Court
of Lineatcne Counvy, 230 3. J« 10190, by &the 2allas Court
of Civil Appeals, e [find:

"Tae tern 'oflce' 1mrliea a dalagailon ol a
rortion of t-s 3overelan powsr to, aid poisesslon of,
it by t=e person £illings the offlice; a pudlic office
belnz an agea¢y for the 3tate, and the person whose
duty it is to perform the agendy beisg a publle offlcer,
The %erm ebrages the idea of %tenure, duraticr, emolu-
mont and duties, end as respact %o & perzanent pudlle
_trust to be exeroised in behalf of ~ovearanment, and nol
to a merely trapsisct, ocoaslonal or incldental exrloy-
aent, A person in the service of the covernment who
derives his josition from a duly and lesgelly authorized
election or aprointrent, whogse Jdutics are contlauous in
their nature and defined by rules preserided by govern-
mant, anu not by contract, ccasistine of the exerolse
of izrortant pudlioc powers, trrats, or d.tles, as a part
of “he regular adminlstrahion of zoveranent, the place
and the dutiea rozaining, thou~h the inounbeat dies or
11 chanrad, every office in the sconatitutional meaningz
of the torm implyings an authority to exercise some por-
tion of “te sovereisn rower, either in making, executing
%f adninistering the laws,' [echex on jublio Cfficers,
1'9." -
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. A few case3 from other jurisdioticns are noted,
Liat conatitutes an 'office™ or ?*position™ under the state

or Unlted  tates has —-any time3 deea bdafore our oocurts, Ia
te case of Unlted itates v, David kouat, 124 U, 3, 463,

21 1. 2. 463, tme Supreme Court of the United States,dy
Juatioe ..1ller, saild:

*'hat 13 necessary to conatitute a parson an
offlcer of tu Unlted Statea, in any of the varlous
brancied of 1t3 service, has beon very fully coasidered
by thias ecourt i1 United states v, Cermaine, 99 T, 3, 508,
In that ocass it was Adlstinetly pointed out that, under .
the Coaatitution of the United itatz9, all its officers
were appoiated by tle rresldent, by asd with the consent
of the Jenate, or by a court of law, or the nhead of a

‘ derartment; and the heads of the departients were defined
, 1o tuat opinion tc ba what are 10w oalled tie nembers of
t:e cabinet, Unless a parson in ihe Jervice of the
Covernment, therefore, holds 213 plzaes by virtuz of

an aproiatqent by tha Fresident, or ol oae of ths courts
of Jjustiee or heads of deparinents authorizsd by law to

- ~ake 3uch an atrolntment, he is noi, strietly speakinz,

H an officer of ths "nited Statesa,.®

£ In an carly c¢ase, Feople ex rel Attorney General
2 v. Leonard, 14 i. E53, the suprere Court of Californla had

¢ occazion under %hs rfacta of thait case to oonsider what consti-
i tutes an ofrice under the Unitoed States, e Condtitution of
i California has in 1t %he followlnz rrovisicns.

"o person Lolding any lucratlive offlice under
ths United tatas, or any other powsr, 3hall be eligivle
to any eivil office of prrofid under ¢ {3 stale: provided
that officers in the militia, =ho rocelve no annual
; salary, local officers, or postaasters Viose oompensa-

} tion does not exceed ;500 per annum, ahall noi be deemed
to hold lucratvive offices,”

Tha court said:

", « . The words ‘'lucrative office,' as uaed in
trat seotion, refer solely to the office 'under the

Unlted itates,' — the federal office, . . .* (Emphasis
gsupplled)




s B ST, T PN 71 £ 00 [ I, B b

720

oncrable N, 3, Balley, paze 7

Ia other ords the office undaer tae United

stasas 1s th.g Tederal office,

The Jupreae Courdy o “"iacoasin had 2 case
we oonslder quite in polnt: 1In 2e Dos's Zstats, In Re
.heeler, allory, a3 Iublic Adm'r, v. . heeler, 132 N. 7. 97,
in which application was made by the Zublic Adrministrator
for administration upon the estate of John Doe {allas),
jec3aded, John Doe was an inmate of the Yational Zome for
Uisabled Volunteor Joldiers. The ilaticnal Hone weas incor-
yorated by Congress, as is The Ameriocan NHatlonal Red Cross,
Roy ‘‘healer was the fovernor of said hoxe, Demand was made
upon him to producs in the state oourt, haviag jurladietion
of estates, certain personal effeots of Johan Doe (alias),
wnieh ths Fublle Adminiatrator e¢cnsidered necessary in thre
orderly adminlistration of said estate, Answer waa xade
npon the tart of .oeeler, as Jovernor of the Natlonal Xome,
t2at he was an officer of the United 3tetes and ocorlld a0t
he called urcn to answer under state law for 13 aots end
doin~3; furthermore, that managerment of prorerty and sffects
of decoased soldlers, lnzates of the Haticnal Tome, 1s execlu-
3ively under the coatrol of Conzresd and 1.3 Board of lanagers,
uzxder Federal statutes, rules and rogulations ~sde pursuant
tiersto., The court, in passing uron the question, 3sld:

", « o .hecler was not an officer of the United
+tates. A3 a general rule, an officer of ths United
;tates 13 one o holds his place by virtue of appoint-
ment by the Fresldeant, by one of thc courts of Justice,
‘OF by inhe neads of departnents authorized by law to
pake such appointment. 3 Cyc. p. 6185; Unlted sStates v,
rouat, 124 U, 3. 503, € Jup. Ct. 505, 31 L. Zd. 463;
vrited states v. Cermaine, 99 U. 3, S50E, 25 1. T4, 482;
_aboltty v. United Ltates, 16 Ct. Cl. 202; “ood v. United
statea, 15 Ct. C1. 151. Cov. “heeler dces not derive
tis aprointment from tlie Preaident, from any court ol
Justice, or any kead of the federal departaents authorized
by law %o make suoh ai;pointment., ¥e 13 arypointed by the
board ol ranasers as the local manager or govarnor of
the corporation in gjuestion. He reports to the board
of nanasers, and the board of mansgers annuaily reports
5o Con.ress.”
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In the case of Fatton v. i.iller, & 3. 7. (24)
757, the iupreme Court of Ceorzia, in pasising upon the
elizibility of a member of the Hizhway Board of that state
Lo gerve At the sane time a3 a aenber of the \dvl aory Com-
nittee of the itlanta Agenoy of the leconstruction Tlnance
Corporation, saiad:s

"A8 to {nelizibility bdeocause of *oldinz A
Tederal offioe, the Code provides as follows: *The
followsing persons are reld and desmed ineliglible to
hold any civil office, and thas existeace of any of the
following atate3 of faots shall be a sufriclent reason
for vacatinz any office -eld by gsuch person, but the
act3 of suel person, while holding a oommiaslon, shall
bg valid as the agts of an officer de facto, viz.:
¥ ¥ * 4, Fersons holdinz any office of profit or trust
under ithe Sovernment of the Unlted 3tates (other than
thnt of rostmaster and offlicers of the Reserve Corps
of “he Tnited 3tates Army, Navy, or 'arine Corps), or
of eit?er of the ueveral States, or of any foreizn
state,'”

The co'irt further said:

n., . « The a8lleged offivce of ‘a xnember of the
Advisory Committee of the Atlanta ‘genoy of the Recon-
atruotion Finance Gorporation' 13 no- an orfice of
profit or trust under the Jovernmant of the United
>tates, within the meaninz of the Code, section £9-101
(4)s The Reecnstruction Finance Corporation is a
sovernmental eorporation, created dy Congreas, but it
i3 not the zovernment (Cf. Xeifer % ZYeifer v. Reconstruo-
tion Finanpe Corroration, 306 U. 3, 38}, 3&3, 5% 3. Ct.
316, €3 L, ¥4, 784); and 1t ras.been held that membarship
in one of iis advisory comzittees ls ot an office of
trust or profit under the Goveranment of the United States,
Yingaton Assooiates v, la Cuardia, 156 X ise. 116, 261
H.Y.;;. 390.“
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The follow.nz 18 from tho case of {artigon v.

"Bosrd of ilegents of vest Virgzinia University, {Jugrane Court

of /s V.) 38 3. <, 898:

"e o« o« It at once struek ae, in reading the
wilderness of law upon the simple but difficult question,
what 1s a public office? that the rsculresent to make one
a publio officer Le should ezerclse something that can
fitly be called a part of the sovereisnty wes a test,
This test i3 approvsd as an important or oilef cne in
Jtate v, Jennings, 57 Ohio 3t. 4135, 49 4, 3, 404, 63
Ame 3t. Rep., 723. 1t is stated to be the true tesat in.
Zliason v. Colesan, €8 X, C. 235, 1t has been cften
approved aa a strons index., HEich, xtr. Rea. |623;

Doyle v, Aldarman, eto., £% il. C. 133, 45 Aa., ep. 877;
Opinion of Judres, J Qreenl., 477; U. 5. V. Lockwood,

1 Tin,. 359; Jtate v. Valle, 41 llo. J1; state v. Hocker,
o8 ?la. 477. ot Southo ?21’ 63 Anm, :rt- V:Bpo 174, . . "

In the c¢case of Xilngaton 43s0clates v. 1a Cuardis,
28 I, Y. 3upp. 390, a taxpaysr asued to dzeoclare tis office of
layor ot the Cilty of New York vacant under a provision of the
charter ol that oity, whieh provides in effect a3 follows:

7, « o 'iny peorsin holdin: office, wiether by
cleetlon or aproint:ient, who shall, during his term of
offlce, aoccepi, hold, or retaln any other ceivil office of
nonor, truat, or enolument under the ~overrmeat of the

Tnited ut.ates, * * or of the state, * ™ * or who shall
told or accept any other office cunneoued 7ith the govern-
rent of The Clty of ilew York, or who shall acoept a zeat
in the lszislature, 3Lall be deemed theredy to pLave
vacated any office 2eld by him under tha alty governent,! °

It was contended that because liayor La Guardia

hed accepted mexmberghip on the Advisory Committee on Allotments,
oreated by exeoutive order of the Tresideat of the United itates
to aid in administering emergenoy rellel appropriations, he had
under the terms of the above provision of the charter of the
City of Now York vaocated hie office as liayor. This case dis-
ou3ses at length the necessary prerequlialites of a publie offioce,
but we deen it suffioclent if we note the following:

022
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"Clearly, tie menbera of the Advisory Conm-
mivtee on Allotments posseas ncne cf the powers of
the 3ovareipgn. They perform no independent overn=~
mcntal funotion, Suceh funotion in ceneral is elther
logislative, Judiolal, or cxeoutive, It 13 to¢ plain
to requlire discussion that the Advisory Comittee
oxeroises no legislative or Judioclia} prerogatives,

It arpears to be falrly sevident that 1t lirewlze
posgsesses no powers of the executive, . . ., The come
mittee thus lacks the most lmrortant charascteristio

or attribute asgaolated with the idea of pudbliec office,
namely, the risht to exercise soxms rart of the power
of the sovereipgn.”

T™he court, in u:lrschrali v. Commonwealth
ex rel Attorney Cene-al, 76 3. .. (2d4) 47, {Court of Aprveals,
iy.) quoted with approval the following statement from the
ease of 3tate ex rel. v, Hawkins, 257 i 411, 53 1. L. X,
383, (;upreﬂe Court of l‘cntanal:

", « « 'I% (the public position) =uat po3sess
a delegation of a portion of the aovereizn power of
goverament, to be exerclscd (by the ineumdent) for
the bdenefid of the pudblle.' Later in the opinion, in
atatinr our final cone¢lusicn fron the ¢ases and authori-
tiz3 therein referred to, we 321d: *'It will »e perceived,
aad w.icxr we are convinoed i3 true, that a publie service
po3itioa, 1n order to be an office so as to nake itas
incumbent an officer, must be crea%zd by the Constituticon,
or the legislature or a municipality under authority con-
ferred by taz Legislature. It nust rozsess or ocontaln
a dele2xation of a rortion of the sovereign power of the
covarnment to be exerclaed by the laocurbent for tae
banefit of the publlc, and the powers and duties nmust
be defined by the authority oreating the position, and
mu3t be performed by the incumboest independently and
without eontrol of any superior putllo power or authority
other than that oontained in the law creatin- the position.'®

¥e come now to apply more definitely the general
rules gathered from the above deoisions to the present inquiry,
which we will do in the light of the recoznized rule, well
stated in the case of Feople ex rel, Attzraey Geoneral v, Leonard,
supra:
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*In seekin: to interyret the meanin: of a
ocnatitutional provision, it 13 proper alweys that the
intent of the framera of auch an lnatrument ahould, if
poasible, be ascertalned and carried oud. . . ."

: Applyinz this rule to the provisicns of our
own Ccnstitution w#ith whlehL we are Liere oconcerned, 1t is

obvious that the malin objset aust have beon to praveat a

junstion af a Tederal and tate oflfice of hopor, %rust or

profit ia the same peraon, and thua brinm about an undesir-

able condition o? divided loyally and allesiance., To what

extent, we agk, are the dutles and responsibilitiea of the

office of District Attorney in conflioet with and incompatidvlde

%0 the dutics and obligations of thae chalrman of the local

shapter of The Aneriean 'avional Red Crosa? 7The answsr, we

think, 18 none, It is true that under the corwmon law only
incompatibility was & bar to dual ofrice holding, and we

think it may be correctly said that when the common law was
supplanted by written constitutional and atatutory law, tlhe ™ =
question of incompetidbility dscomes leas waterial, bdbutl the

reason behind the cozmon law 1s not lost si«kt of in con-

3truing tne written law,

A holdin~ that the public aniritad, patriotie
ecrduct of a District Attoraey in aocepting the nonrenunera-
tive chairmanship of 2 local chapter of The Amerlican Hational
Red Cross, whether it be In peace or war, deprives him of his
right to receive :is selary as Tilstriot Attcrney 13 one which
3hould 2 e reached, if at all, ozly with the ~reatest reluctance,
aad solely beosuse the wordins of the Ceasti tution paramita of
no other determination. 3Juck purpose, we thizk, was not even
rezotely in the minds of the framers of our Conatltution when
they wrote tlo proviaslon here under consideration,

¥oreover, what part of tie soverelgn power of
the United tates, an indispensable prerequisite, under the
authorities we have oited, does the chalrasn of tte local
ohapter of The Anerican Jatlcnal Red Cros3 have, either execu-
tive, leglislative or judieial, that constitutes hin the holder
of an office or poaition undaer the Unlted ltates? To atate the
iquestion is to answer it — olearly none, The mere faot that
the ohrarter of The Amoriean Yetional 3ed Cross emanates from
the Consress of the TUnited 3Stetes is not, in our wview, of groat
izportance upon the im-edlate question here Involved., True,
under the oharter powers srantei to the incorporators and thelr
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3uoceasors, thay ontare 1n the hisgheat tyre of patriotie
‘service; Tue Aserican National Red Cross i3 nevertheless
an independent corporate bdody and fuzebticns as such and

not as an adjunct of the Covernment of the United .jtates.

e say with equal erphasiz, s3 was said in
the caze of Iatton v, iiller, supra, in apeaking of the
-Recoastruction Flrance Corporation, that while it is inoor-
poreted dy Coarress, it 1s not the goveranment.* Likewise,
while The Axmerlcan Natlonal Red Cross 1s lnocorparated dy
Cecagresd, 1t 1s not the government, and is nowige 1s owned,
controlled, operated or directed by the gzovernzeat. :

7ron the forezolng 'we reaoh t-e condlusion that
the ohalraanshlp of the local ohapter of The Amsriean Naticnal
aed Cross 13 nolther an office or po3ltioz under the United
jtatss, a1d hence there 18 no conatitutional darrier preolud-
ing you, as Distriot Attorney, from receivins your salary
while at tha 3axe %i:1e 3erving as chalrmnan of tie local chapter
of The jmerican ilatlonal Red Crnas, and you are accordiazly 8o
advised.

Toura very truly

ATDCRNTE G W LUL CF TEIAS
L

Con)

-+ ¥. Lolilar
Asslatant

vs
<

LPL: AL

JE——
ATTORNEY GENERAL OF TEL.=

K L ok A
T

i ATPADYED g
-*‘ LidiTeg

e TTLBENLE

-

i



