OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN

Ronorable Gean B, Turancor
District Attorney
Cleburne, Tocxas

Dear lir, Turnes; Opinion He,

Reir Appointment
Dig -ct Attorney

' Your lettar of Jus
of this Department on the fo

vnever any district or county attorney
falls to\atgend any term of the district, county
or justicé's court, the judge of sald court or
such justice may appoint some competent attorney
to perform the dnties of such district or county
attornoy, who shall be allowed the same coumpen~
gation for his services as is allowed the dis-
trict attorney or county atterney. Sald appoint-
ment sliall not extend beyond the term of the
court at which 4t is made, and ghall be vacated
upon the appearance of the dliatrict or county
attorney.,"
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8ince the Article authorizes the appointment of
an attorney to perform the duties of the regular District
Attorney only 1n the instance whore there is an incumbent
of the office of District Attorney who fails to attend a
term of the District Court, if the office of District At-
torney is vacated by your eptry into the naval service of
the United States, the appointment would not bhe authorized.
In such cose there would exist a vacancy in the office of
District Attorney to be filled by appointment of the Govern-
or. Glover v. Albrecht, (Civ. App.) 173 5. ¥. 8504,

We assume that you are preparing to accept and
qualify for an offlce in one of the Reserve forces of the
United States Xavy.

Article 18, Section 12, of owr Constitution pro-
videss

*Ko menber of Congress, nor person holding
or exercising any office of profit or trust, un-
der the United States, or either of thom, or un-
der any foreizn pover, shall be eligible as a
member of the Legislature, or hold or exercise
any office of profit or trust under this State,?

We have heretofore construad the recent decision
of our Supreme Court in the cage of Cramer v, Sheppard,
187 8. ¥. (2) 147, as holding that tho exception to
the operation of Article 16, Section 12, provided in Arti-
clo 15, Section 40, eumbraced all these eivil officers of
this State who acquire an office in any of the military op

naval forces of the United States, except the regular mili-

tary or naval establishments. (See our Upinion No, 0-5029,
hereto attached).

In view of recemt developments, our interprota-
tion of the court's opinion seems of doubtful validity. A
few wecks ago tho District Attorney of Hueoces County made
application to the Supreme Court for leave to file in that
court an original quo warranto proceoding to test the right
of a speclial District Judge elected by the bar to hold and
exercise the office, allezing that there was no authority
for his electlon, because the regular District Judge bad
vacated his office by acceptinz and qualifying for an of-
fice in the Naval Resorve. The court grantod leave to file,
then dismisgsed, not upon the merits, but upon the ground
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that the District Attorney had no authority to represent
the State in such an action in the Supreme Court,

This action on the part of the court indicates
that it does not regard the Cramer decision as deciding
the question whether the proviso appended te Article 14,
Seotion 40, cxtends to those who enter naval reserve or-
ganizations. We have filod a motion to reinstate the
Nueces County action, requesting that this be done to nl-
low the Attorney General to cexorcise his constitntional
right to represent the State in the Supreme Court, to the
end that the matter mpay be determined upon the merita.
Upon this motion the court has not yot acted.

In view of this situation we are ungble to ad-
vise you whether an appointmoent may be made under Article
31, Code of Criminal Procedure, after you accept and
qualify for an office in the Naval Reserve forces of the
United States.

If such an appointment can be wmade, howover, under
the facts in your case, it wiil not, under the oxpress terms
of Article 31, oxtend heyond the term of tho court at which
it is made. House L1ll 717, 43th Leglslature, doces not at-
tempt to authorize appointments to be made to provide personsg
to discbarge the duties of those officers who are in the arm-
ed sorvices of the United States. It gimply authorizes pay-
ment of the compensation attachoed to the principal office,
undeor c¢ertain circumstances, Yto any other persgon who, under
the provisione of any law of this State, is appointed or
elected to temporarily £1i11 such clvil offlce durings the
absence of such officer, # & o.*

Angyering your third question, if an appointment
under the facts of your ¢ase can be made, the appointee mst
take the oath of office, but is not requirei to gzive hond.
The person appointed under Article 31, Code of Criminal Pro-
ceduro, is an officer of this State. All officers of this
State, perforce of Article 14, Section 1, of the Constitu-
tion, as vell as Article 168, Reviged Civil Statutes, are re-
quired to take the oath presoribed by the Constitution, Arti-
cle 16, Sccetion 1, As to the dbond, while the statute ro-
quires the District Attorney to give bond, there 1s no stat-
ute regquiring a bond of one appolnted under Article 31 to
discharge the dutles of the District Attorney. Such peraon
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doos not hold the office of District Attorney, but a
speclial statutory office.

vyery truly yours
ATTORNEY GERERAL OF TEXAS
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