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Dear kr. McAdams: Opinion Mo, A:ng

s/Vongtitution, as well as Arti- -
590 § 2l Statutes, seems to probibit

our 8 piks from establd facilities

of this kind even under war conditiong and

in emergoncies created thereby.

fNajor Bchooloy said the Governors of
eome of our States vere over-riding the man-
dates of the Constitutiones in regard to
branches for State banks and he juet wonder-
ed if our own governuent was clothed with
such authority.
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"¥hat we would like to know is may Toxas
Statc chartered banks provide check paying,
dcposit taldng and exchange issulng ctations
in Military Rescrvations and Navy Yards,*

A8 ve construe your letter, it regquests our
opinion upon the broad question stated in the captioned
subject mattcr -~ that is, the authority of a State bank-
ing corporatiovn tc establish a branch bank. Ae thus con-
strued, the guestion should be answered in the negative.

Section 16 of Articlc XVI of the Constituticn
reads as follovws: )

*tThe Legislature shall by general laws,
autliorize the incorporation of corporate
bodies with banking and discounting privi-
leges, and shall provide for a system of
statc supervision, regulation and control
of such bodies which will adequately pro-
tect .and sccure the depositors and credit-
ors thercof,

"Ko such corporate body shall be char-
tered until all of the authorized capital
stock has been subscribed and paid for in
full in cash, §uch body corporate shall .
not be authorized {0 engage in business at
more than onc place which shall be degpig-
pated in its charter., » ¢ & ¥ (Emphasis sup-
plied).

The phrasing of your specific question quoted in
the last paragraph of your letter with respect to the par-
ticular service of the Ystations®" contemplated does not
call for a different answer. Maintaining euch "etations®
would constitute cengaging *in businegs at more than one
place®, within thc meaning of Section 16 of thoe Constitu-
tion.

Under all of the decisions throughout the United
Statea, the busincegs of accepting deposits of money for re-
payment upen the order of the depogitor congtitutes the
business of banking. It is8 perhaps the only never-failing
indicium of the banking functions now that the autherity to
igsue circulating notes has been taken away from the Nation-
al associations.
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The ordinary esscntial f'eaturos of tho hanldne~
business are, the power 1o accept dcporits of monoy re-
payable to the order of the depositor, the discounting
of com:orcial paper, amt the governmemtal authority to
issuc circulating notes, which last-nawed power, as above
statnd, lias Loon z2brogated.

Any hank waxy, of course, pertornm cther husiness
transactions, ami cven carry on tc a2 degrce other busi-
nesses, not cssentially banking funcvions, when reasonahly
necesgsary as an incidental power to perforz thelr essen-
ticz) functions as baunking inetitutions. )

The geperal rule is stated in 9 C.J.8., Title -
BANKS AND BANKING, p, 31, Sec. 3, as follows:

®As Lias been indicated in Section 1,
the prineipal attridbutesto the bank are
the right 16 issue negoticdhle notes, to
discount notes, and t0 receive dcposits;
and wiiile as 2 matter of modern practice
hanks usuadlly exorciso any two or coven
all threc of taecse functions, 1t 1s not -
necessary that they exercisc them all,
but an institution exercising any one or
more of thesc functions is a bank in the
strictest coumercial senso,*

Laterr in the same scotion that text declarcsiy

"Originally, the business of banking
congisted only of receiving depogsits for
safe kocping, and even at the prosent time
a bank is primarily a place for tho deposit
of money, and ilhe receiving of the money of
othors on deposit i8 a distinctive foature
of the Lusiness of benking %

Z20llman on Banke and Banking, Vel, 1, Sec, 67.
dcclarest

"1The very bhusiness of thke bank is to
fiave a4 place where deposits are received
and paia out and vhere money is loanod on
security. Not all these functions, however,
need Le exerciscd in ordor to constitute an
institution a bank. The cexercisoc of a2 single
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function of' banking, such as louning uenay,
selling bonds, or issuing ourrency may be
sufficient tuv bein,g the institution within
the regulaclong passed oy the State relatcive
to bhanks "

"Banis, 1pn i{lic conmereial scmnse, are of
three kinde, to-wits 1, of dcposit; 2, of
discourt; 3, of circulation. Sirictly speok-
ing, tie lterm 'bank' iuplies a place for the
dcposit o1 money, as that is the most uvbviocus
purpose of such an institution. Originally
the busirecss of banking consisted only in re-
ceiving deposits, such as bullion, plate ana
thc lilke, Cor sai'ec Leeping until the Geposit-
cer siaculd ses £ii to draw it cut for use, but
the bueiness, in the progress of events, was
exteniod, and bankers assumed ta éiscount
bills ani notes ani te loan money upon mort-
‘gage, nawvn or other security, and at a etill
later period to issue notes of their own in-
temxled as a circulating currcency and a4 medium
of exchange instead of gold and silver. Modern
bankers frequently exercise any two or even all
threc of those functions, but 1t is etill true
that zn institution prohibited from cxercising

- any more than onc ¢f those functions igs o bank
iz the strictest conrerciel sense, and unless
such a bank is brought witliin the provisc under
considcration, is equally subject to taxation
as 1f suthorizcd to make Ciscounts and issue
circulation as well as to reccive deposits,® —-
George Oylton, Collector, v. The San ¥rancisco
Savings Union, 21 Law K. (U.5.) 618,

In Kalield v. Gossett, Baniking Commissioner,
109 8. W. (2) 340, 1t is saild:

®"ix the case of Ln rr¢ Prudence Coxpany,
(C.C.A,) 79 F.{(2) 77,79, weé find the Tollouw~
ing definition of a banks 'Strictly speaking,
the term btank irplics a place for the deposit
of money, &s that 1s the most obvious jaurpose
or such an institution.' The opinion contin-
uess t4nd all ¢f thke cases so far as we are
advisedi, wiiiclh lave congtrued the worde."bank-
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ing corporations,” as usel in thc Bank-
ruptcy Act, have regardel the lcgal power

to rcceive deposits as the escential thing,t"
(t.any authorities here cited).

the nuligki casc lhield that a stocknelder in a
Morrise I’lan gank was not subjact tc the super-addeld 1iabil-
ity i the Ceonstitutien and statutes, %Lecause such so-call-
ed Morris £isan Sankswere not then autnorized to accept de-
posits. The very things which your sugsestion contemplataes
-~ the depositing of money and cashing of' chiceks -~ was not
prresent in thie -alisld case, for which rewson 4t appears.
the court held as 1t dicd with respect to the stockhclders®
ligbility. The Saprome Court r~fusel a wrlt ¢ crroy in
that casec.

Your quotel suznestion Trow Lajor Schovoley and his
ipplieai recuest that ve adont it, to the effect that the
uoverners of sone of the stclces werc tverriding the nandates
of the Constituticon ik regard tc druaches for State banks,
is not in kecping with constitutional nandates.

. %“Texas is a free &nd independent state,
subject only to the Constitution of the Unfited
States, and the maintenance cf our {rcee insti-
tutions and the perpetuity of thec Union depend
upon-the prescrvaticn ¢ the rigit 'of local
self government, unimpaired tq all the states,*
-=-Bill of Riglits, Cocnstitution, Article 1, S5co-
tion I.

NThe wilitary shall at times be subordinate
to the civil authorities,* --Section 24, Article
I, Constitution.

- ®wNo powver of suspending laws in this State
shall be oxercised except by the Legislature,®
~-Section 14, Article [, Coustitution.

ur coursc, the power of the Lepislature itsclf to
suspend lav pertuins only to legislative acts and not te con-
stitutional provisions. The enthusiastic supgestion that
any officer, or cven department of the Govermment, may sus-
pend the Comstituticon finds no support in law.
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‘ In Ex parcte killigan (U.S5.) 18 Law Bd. p. 298,
it 15 said:

®"liartial rulc can never cxist whero tiwe
courts are open, &nd in the proper and unob-
structed cxercise of their jurisdiction,®

The court upheld the right of ldlligan tc the
constitutional writ of habeas corpuc upcs the principle
announced by it. :

Your guestion, therefore, is answercd as above
indicated. : '

Very truly yours
ATTURKNEX GHENERAL OF TF
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