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Dear Mc. McAdams: Opinion No. 0-5384
Res Construction of Article 8, Ch.
V, of the State Banking Code, 4Bth
Legislature.

This will acknowledge receipt of your letter requesting our opinion
upon guestions involved in the above subject matter., Article 8, Chapter V, of
the Texas Banking Code of 1943, (not yet effective) is as followss

YNo bank shall charge or collect amy loan fee or any other charge, by whatever
neme oalled, for the granting of & loan, Provided, however, & bank may require
an applicant for a loan or discount to pay the cost of any abstract, attorney's
opinion or title insurance policy, or other form of insurence, and filing or
recording or appreisal fees. Expenses necessary or proper for the protection
of the lender, and actually inocurred in connection with the meking of the loan
may be charged, and further preovided that a bank may charge any borrower the
reasonable value of services rendered in connection vith the making of eny
loan, including the drawing of rietes, the takimg of acknowledgments and affi-
davits, the preparation of financial statements, and the investigation or
analysis of the financial responsibility of the borrower or any endorser,
surety, or oco-sigmer, in an amount agreed upon, but not to exceed One Dollar
($1) for each Fifty Dollars ($50) or fractional vart thereof loaned; but

the charges for such services shell not be deemsd a loan fee or interest

or compensation for thé use of the money loaned; and the last charge next

above shall not be oollected unless the loan is sotually made."

Literally, your inquiry calls for an interpretation only of this
Article, and ordinarily it is the pclioy of this department townfine our
opini- ns to the specific questions propounded, but where such specific
wuestions by necessary “implichtion involve the constitutionality of a
statute, this policy should net apply. To construe this Article, as you
reqguest, end to advise that tho charges thorein named and involved in your
quastions could be made and collected, would be to advise that they were
not in violetion of the Constitution. We have ther fore considered the
3¢ 2titutional validity of this Article,

Section 11 of Artiecle XVI of the Constitution declares:

"A11l contracts for a greater rate of interest than ten per centum per en-
nun, shall be deemed usurious, and the first Legislature after this amend-
ment is adopted, shall provide appropriate pains and penalties to prevent
the same; but when no rate of interest is agreed upon, the rate shall not
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exceed six per centum per annmum."

No statute which authorizes the oharging and colleeting of interw
est in excess of ten per cent ocan in eny event be walid. What is thus mandatorie
ly forbiddem by law can never be lawful., These indisputable principles regquire
that we consider the statute to determine whether or not, and to what extemt if
any, it vieclates the Constitution,

Interest is compensation for money retained. The Constitution
mesns today exactly what it meant when it was esdopted, The word “interest", as
used in the Constitution, means today what it meant when the Constitution was
adopted and during all the years intervenings Our consideration of the statute
is directed to thet portion of Article 8 reading as follows:

"Provided that & bank may charge any borrower the reasonable value of ssrvice
rendered in connection w th the making of eny loan, including drawing of notes,
taking of acknowledgments and & ffidavits, the preparation of financiel state-
ments, and the investipation or analysis of the financial responsibility of the
borrower or any endorser, surety or co-signer in an amount agreed upon, . . "
(Bmphasic ours),

The question for determination is whether or not such service
charges constitute interest within the meaning of the Constitution. This sub-
jact hes heem repeatedly before the courts, end numerous decisions have baen
rendered, TWe cite several, though by no means all of them. In inverse chron-
clopicel order they are as follows:

"e ¢« o It is held by the courts of this State and practically all other states
of the Union, that as a general rule, when &n agent of the lender charges and
is peid by the debtor a commission or bonus in connectiom with a contract for
& loan fram his principal to & borrowsr andhis action in doing so is ratified
by the lender, the transaction is usurious if the smount so paid, plus the
emount charged and designated as interest, exceeds the amount allowed by law
to be charged for the use or detention of the money."--Great Southerm Life
Ins. Cos Ve Williams, 135 s.wn (2) 241,

" + « When it (the lender) disbursed the proceeds of this loan, it retained
in its own hands $600 thereof. According te the steatement which it furnished
the borrower at the time of such disbursement, this $600 was retained as &
'ecrmmission' for making the loan. » « » If it was retained by the lender as
cormission for lending its own money, it would oconstitute interest as a matter
0f 12We & » o If it was applied to the overhead cost of the lender's business,
it would also be interest.," --Eastern Mortgage & Securities Co. v. Collins,

118 S.W, (2) 479,

r: s clear that the expenses forming the consideration of note 2 were charg-
gable absolutely against the proceeds of that note or in other w rds were ab-
solutely payable by sppellees, (Sanders and wife). . + o The entire payments
for the first year of the loan were therefore & credit against this expense
debit; and not returnable in any way to appellees. . « + Considering the ex-
nenses a3 an improper charge and therefore as interest, the transaction was
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menifestly usurious in the light of the construction of the application most
favorable to appellants," -~ Baltimore Trust Co. v. Senders et ux, 105 S.W. (2)
710. Followed in Eastern Mortgape % Securities Corporation et al v. Senders

et ux, 106 S.W.(2) 1118,

"ty « o« I there be an intention to charge usury, no matter how the trasnsaction
may be veiled or dispuised, the courts will look through the form teo the sub-
stance of the transaction and condemn the contract as usuriouse s+ « « The
courts of Texas have exercised jealous vigilance ir discovering and rebuking
usury whenever and in whatever disguise it may have been shown to exist.,'"
Quoting 42 Tex. Jure pe 885, -~ Glover v, Buchanan, 104 S.,W. (2d) 66.

"In submitting the above-mentioned issues to the jury, the trisl court, in its
charge, msve the following definitiom of imterest: *"Interest™ as used harein
meang the eompensation fixed by the parties to & contract for the use or forbear=
anee or detention of money irrespective of the term or neme espplied to it by

the parties,®

"e « « In this connection, had the definition of interest as preseribed by
article 5069 alone been given, the jury mipght not have understood that interest
indirectly charged or interest comncealed was still interest at law, We especial-
ly call attemtion %o the fact that the contract of June 11, 1926, simply says
that this $12,000 is paid 'for handling the loan.' It does not call it intereat,"

e « « When we come to consider what constitutes the contract in this case we

are compelled to the conclusion that all of the instrumen s we heve mentioned
above, the contract of June 11, 1926, the bonds, the deed of trust, and the
contract with reference to the $12,000, constitute the contract just as complete-
ly and just as effectively as if they were all comprised within the four corners
of the instrument., . . "

" « « Weare fully aware of the fact that & borrower may lawfully pay en agent
or & broker a fee to procure him a lean from a third party. Weare alsc fully
awarg of the fact that it is not a viola tion of our usury lsws for an agent or

a broker to promote the sale of bonds, such as these, to legitimate investors, and
to the gensral public, and charge the borrower & fes or commission therefor. 1In
spite of this we sre absclutely unable to find any fact or circumstance in this
record thet would constitute J. E. Jarrett Mertgage Company & promoter, an under-
writer, a broker, or am agent for the borrower im this instance, or even raise

a Tnot issue om these questions. On the other hand, the contracts and all
surrounding facts completely and absolutely negative such oconclusion. .« « "

", « o The judgments of the District Court and of the Court of Civil Appeals
arc both affirmed,® Trinity Fire Ins, Co. v. EKerrville Hotel Co,, 103 8. W.
(2) 121.

The judgment of the Court of Civil Appaals thus affirmed was for
asurys (91 S.W. (2% S73)



Homorable Jno. Q. McAdams, page 4 (0-5384)

"If the Demming Investment Company was the agent of National Life Insurance
Company for the purpose of lending its money, or if it was actually engaged
in lending its own money, and, &3 & subterfuge for avoiding the effect of the
usury statute, stipulated that second-lien note for $798,75 which was due
February 1, 1924, represented a ocormission for making the loan, whereas it
sctually represented a part of the interest ocharged for the use of the money
loaned, them the contract was usurious. o « +" --National Life Ins., Co. Ve
Schrosder, 94 S.W, (2) 868,

"Although the note was executed for the principal sum of $6000 the aobupl
amount of the loan was but $5760, because at the very time plaintiff inm er-
ror Adleson moeived $6000 from the agent Flynn he paid to Flynn &s so-chllled
commission $240. . . . His note in the principel sum of $6000 was given for
a loan of btut $5760., In such case, for the purposeof testing the contract
for usury, the real principal is the smount actually received by the borrower.
e « o" Adleson v, D. F, Dittmen Co., 80 S.W. (2) 939.

" Upon this basis the rate of interest stipulated exceeded ten
per cent,

"+ . It is apparent that the enly services rendered (the bank) wers those
necessarily required in making the ordinary loan. The interest allewed by
statute is intended to compensste f or such zervices. The evidenoce wholly fail-
od to show that any such extra service was rendered as would sughprize a

charge thersfor., The means employed in this oase can not be used to avoid the
effact of the usury statute., To allow extra charges for such services would
destroy the purpose of the usury laws." Forreston State Bank v. Brooks, 51
8.W. (2) 645.

"In considerimg this provision further, in the two notes, we are of the opinion
that it simply means to say, 'while this contract on its face ghows that it is
tainted with usury which is exaocted during the first 25 months of the life of
the contract, nevertheless if the borrewer makes default and for any reason
given the lender scocelerates the meturity, the lender will them charge only 10%
interest and will teke all the payments that have theretofore beem paid and
ecredit them on the principal indebtedness and all interest accrued frem the
date of the loan at the rate of 10%s' To us this is tantsmoumt to sayimg: 'We
are charging usurious interest, but if anything happena we will apply it on the
contrast just as if we had charged no more than 10% per anmm interest thereon
from the beginning.! We do not believe that any such provision purges the con-
tract of the usury provided for thereim," --Federal Mortgage Co. v. Hawkins, 95
So W (2) T44.

After a careful review of the autherities, this department held in
Opinion No., 0-3206 that House Bill No. 174, then pending before the 47th Legisla-
ture, was unconstitutional, saying smong other thingss

"We heve pretermitted eny discussion of specifioc provisions of House Bill BNeo. 6.
We do, however, wish te call specific mttention to the followimg previsions ap-
pearing in Section 18 of this BRill, which reads: 'Furthermore, suoh charges
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shall be presumsd in any suit im any court in this Btate te be prima facie
reasonable and preper, and such chargea shall not be considered to be inter-
ost or esmpensation for the use, ferbsarance or detention of money.!’

"If the foregoing provision of He B, No. 6 is construed to mean that the charg-
es authorized by Seoction 17 of the Act for expenses incurred and services rem-
dered shall be authorized notwithstanding whether they are aoctumlly inocurred er
rendered, this provision would be invel id for the same reason that House Bill
Foe. 420 of the 46th Legislature and Houase Bill Wo, 174 of this Legislature are
invalid, As pointed out before the vice in House Bill No, 420 and in House Bill
No. 174 reats in the faot that the bill suthorizes the collection of charges im
excess of the lawful rate of interest irrespective of whether suoch charges are
for services sctually incurred or servioces sctually rendered. It is net, in
our opinion, withir the power of the Legislature under the Conmstitution to de
this,."

It is the considered opinion of this department that Article 8, Chapter
V, ¢f the Texas Banking Code, as enacted by the 48th Legislature, suthorizing
the service charges herein discussed, should be construed te apply omly te
those loans where such charges added to the stipulated interest ghall not exceed
tem per cent., This oconstruotion is compelled in order to give it any walidity
whptsoever, since if it be otherwise construed as suthorizing such charges when
their inelusion would exceed that rate would remder the same wielly veid.

‘These servioce charges are not for expaises properly chargesble te a
borrower, They are "interest®™ within the meaning of the Censtitution, sinee
they are solely for the loan. The atatute itaself accentuates this conclusjon.
It declares that “the last charge next above shall not be colle cted umless the
losn is actuslly made,” If such charge be no charge umless a lean is made, it
neosssarily could be a charge only for the lean, and should be included as such
im testing for usury.

In other words, we think the service charges therein named are asz a
matter of law interest within the Censtitution, and should be considered in
determining the usurious character of any loan.

8ince we have not held Article 8 to be void, we will disouss your spe-
cifio questions,

The word "renewal™ im comnection with a leam is of dubious
mcaning, It has & popular meaning whioh is not im exmot mocord with the atriot
legal signifiocamce eof the terms In legal terminelegy, & renewal of a loun is
an extension of the time of payment of an existing lesm, whether the same twe
gvidenced by a mere endorsement of the agreement upon the existing note, or
whether it be evidenced by the exeoution of another or newnote, In such a
case therde is at no time more tham ene lean., On the cther hand, where a new
note is executed amd accepted by the holder of the eld note, with the intem-
tion of dischargimg the old note, the tramsaction is not techmioally a renewal
but on the eontrary is & new losm, This is true, whether the newmot is exeecuted
by the maker of the original note or not, and whether there be additional
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parties makers er not. The taking of the newnote with the intention of dis-
charge is a novation and substitutes completely the new note for the old one
which has been discharged, We need not emter mere fully inte the details ef
the process of determining whether the transsction is a renewal in the sense
of an extension, or whether it be a mowvation and a new loan made, There is
a legal distinction between the two situastions.

There the transactiom is axn extemsion of the due date of the original
mote, there is but one losn, amd no further charges whatsoever may be made ex-
cept where, as in the origimal loan, they have been sotually peid or jnocurred
bty the lender bemk. Where, howsver, in connection with the extemsieon an out=
lay is made or liability imcurred by the lending bank, as for sm abstract eof
title, attorney's opinions, a release, or the like such expenses would of
course be & legitimate charge against the borrower, end wauld not constitute
interest within.the meaning of the Censtitutien and statutes governing usurye.

As to service charges by the bank, ether tham metusl expemditures made
or liabilities imourred, what we have said above waeuld apply, and they weuld
be considersd as imterest upem B usury test., Upen any se—omalled renewal of a
loan, smeunting te a discharge of the old imdebtedness and the orsatiom of a
newene, the new loan thus effected would be governed by precisely the ssme
principles as ax original loan,

You further imguire, ™ . . « what effeot, if any, will the small losn
injumetion bill, pmssed by the 48th Legislature, have upen our banks operatimg
under the gectiom referred te above? We refer sapscially te the language ocon=-
tained in Sectiom 2a ef the measure of which the fellewimg is wverbatims

"Nothing im this Aet shall inm any way modify, alter er changs amy valid pro-
vision of Articlea 8 of Chapter V of House Bill No. 79, Acts of the Regular
Session, 48th Legisleture, mor shall anything inm this Act prevent charging of
any actual and necessary expense, now or hereafter permitted amd authorized
by law, and such shall not be comsidered interest.

"In the trial of aay application for imjunotien under this Aect, there shall
exist a prima fasie presumptiom that the sctuel and mecessary expenses of
making any such losm was Ore {$1.00) Dollar for each Fifty ($50.00) Dollsrs,
or fractional part thereof loaned; but this prime facie presumptiem shall ex-
tend only te the first note or debt owing at the same time by sa individuall
tc any person, firm, cerporation, partnership or association and shall net
aoply to any renewal or extensien thereof unless the eriginal note or debt
21 al) extensions therecf wers for a peried of not less than sixty (60)
daye,t" _

You are advised that ne valid previsien eof Article 8 of Chapter
¥ of the Texas Banking Code is in anywise altered, changed or modified by what
you call the "small lesn injuntiom bill,". Therefore, the amall loan injumo-
tion bill is cunmulative of and not & substitution for the Bamking Code, er any
part thereef, When the twe Acts are censtrued together, aa they should be, it
would follew that a bamk lemdimg money and charging usurious interest "habituw
ally," as defined in the imjunction Act, would be subjest te the preceeding
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therein authorized, that is te say, & bank which has beem "habituslly" charg-
ing usurious intereat to a berrocweyr may be enjeined moccording to the previsions
of the imjunotion Act. A bank stands upem precisely the same footing as sny
other lender of money in sny such prooceeding.

We trust that what we have ssid above fully answers your imguiries,

Very t ruly yours
ATTORNEY GENERAL OF TEXAS

By /s/ Qoie Sceer

Qole Speer
Asgistant
APPROVED AUG 4, 1943
/s/ GROVER 5 ELLERS
FIRST ASSISTANT
ATTORREY GENERAL
OS-MAsegw This opinion considered and

approved in limjited cenference.



