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Toar Sip:

shey \may receive better prices for
- 1tm Thia Assooiation has scme

Are—these peanuts in storage on Januaxy
1 subject to states, county, aand political aud~
division ad vnlorem taxes for ths year 19437"

Yrom nomqundanco vith loeal officlals and other
intarested parties and from our investigations, we have o=
certained the following facts in comnection with your rogquast,

-

“MMUNICATION IS TO BE CONSTRUED AS A DEPARTHENTAL OP{NION UNLESS ARFPESVED BY THE ATTORNEY GENERAL CR FIAST ASSISTANT
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and we sxpressly predicate i{his opinion upon tha uauupt.ion
that thoase fasta are sorreats

{(a) The Southwestern Poamut Grovers' Asso- )
olation i3 & nan-profit, nom-stock corporation:
chartered under and existing by virtue of Arti~
clos 5737, et 386Q., V. A: €+ 3., 8nd having 83 -
ita primary purpose the marketing of peanuts
prodused by its meudbers.

{(v) Ksmbers who desire to market theip
products take thelr pssnuts to a varehouse which
the Asscclation hzs dencminsted an "0fficial Re-
ceiving Azent.” At the warehouse the peanmuts
are velighed nnd graded snd o warebouse roceipd
is 1ssuved thersfor. -

() VYnder an sgresusnt with the Federal I
Surplus Markoting Adweiniastration thas Asscciation [
pladges these warehouss receipts, snd, from the i
meney so obtalned, pays those membara vho have . 5
delivored poamits o fixsd price established by l
the Marksiing Administration. :

(¢) 7hs Associntion sella ths peayuts on !
tho best.poasible torms, and, 1L the roceipts ’
from suchx sslss exceed the amount for vhich the :
¥arshouse roceipts are pledged, the excess, mi. ‘
- B3 nscensaxy orerating expanses, 1s periodiesnl-

1y rsfunded to the members in proporticn to the !
soount of poeanuts which ithey have dslivered to g
the Assoolatlica. Under preasent oircumstances i
the Aascoiaticon sells only to agencies of the ;
federal govermment and only at prices fixed by
the govarrment, but imder norsal cilrcumstances
‘zalaa can be and have bheen nade to private ven~

22T e

{e) At the time that the member delivers
peanuts to the Aszociation'’s varshoune, ho signs . *
the following statement;
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7Y hershy certify to the Southwestern Pea-
nut Crowers Assooelation and the Sacretary of
Azriculture of tne United States that I »ro-
cuced in 15  the peanuts dosoribed in ils Ware-
house Recelpt stiached hereto, numbdered the same
s3 this Cortificates, and in the Statement of
Sottloment shown Lelow, and I dslliver and here-
b7 sell said peanmuts to ths Asscoiation and ro-
quesnt that they be accepted under the terman of
e Pesaut marketing program, llscal yoar of
19 premulgated by the Surplus Harketbing Ad-
minTatration and wsrrant that I am gueliried
83 the producer of theze pesnuts to réceive the
tonafita of s8aid Program. 1 certify z2nd varzaat
that zald peanuts are free from liens, titleas
gnd encumdrances oxcept as Iisted horein and
direct thwmt payment for sald peanuts be nmade to
{ Payse)

"I hersby apply to 3ald Associatiom for
menbarship or renewal themeof, and sgres to
couply with the provisilona of its charter, Ly-
laws, rsgulabtions and any amendmenis thepeto,
and ogree to deliver peenuts produced Ly me as
may ts to my sdventage,”

In Texas Parm Bureau {pttun Assocelstion v, Stovall,
253 3. W, 1101, in coasiderinz an arrangeaent asitln to that
hore invelved, Chiaf Justice Cureton voinisd cud thst ths Asso-
clation acquires title to the produce whlioh it obtains frcm
its members snd saild at p, 1107:

"The cotton 1a to be deliversd to the Assow
¢lation without any provision for its vetumn;
the Assocliaticon 1o anthorized to have the cotton
handled, processed and stored} 1t i3 authorized
to Yorrov money on, pceol, and sesil the cotton:
in other words, the Assoclatlion is authorized to
exortise 211 acts of ownership over ths cotton
aftexr its delivery, subject cnly to the method
rrozoribed for detsrmining its nrice,”

However, dosplte thse fact that ithe member-troducer
surrendera all of the foregoing insidents of cwnarship teo tha
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Asaoolation at the time of the delivery of his produce and
dssplte the fact that the azreement with the Assooclation is
ccuched in terma of "sale and delivery,” the Supreme Court
bag held that contracts of this ¥ind do not involve an ®ab-
solute sale," and has paid that thne Asaocolation acts merely
&3 a2 zelling spent for its wembers, Thus in Taxas Certirfied
Cottonaeed Breederst! Azsociatlon v, Aldridge, 51 3. W. (24)
73, the Court said at pp. 82-332

Yrhe construction of this contrsot may be
based upon one cardinal rule, viz., ¥Waat was
the intention of the parties therelto vhen oon-
strued in connection with tae history of ths
class of legislation and the purposes souzgnt
to be attained? VWhat 1s the nature of the
title by which an association holds property
which 1t is marketing for 1ts members? To

"vhat extent does it act in its ovn corporate
right and to vhat extent in a flduciary cspa~
city? The intention of the parties to a2 con-
tract will control. I necessary, to zive of-
foet to the intention of the parties courts
will brush salde mers form and oxamine the in-
stmment an 2 whole, in the 1lizht of ths na-
ture and circumstances of ths transaction, with
a viev of ascertaining the true intenticn of
the parties sxpressed in the ‘natrument., Co-
operative marksiing assoslations and thelr
oporaticns have brought thelr share of nevw
problems, They have taksn thsix» place in the
business world, and dealers, menufaciurers,
ond business men in general ares buying their
coomodities., The law and the coniracts oxe-
cuted thereunder authorize the asscciation to
warket 2nd sell the agricultural products of
its membera. 7The assceolation is made the
agsat of its members to handie their produects;
1% is given the authority to dorrocy money on
the produncts and to pledge sape a8 aeocurity
for any of ita obligations. It slao has the
vizht to distribute the nmoney so borrowsd as
advancey egultably among the breeders in pro-
portion to their delivery to the assoclation,
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r @Ay uge sny part thareof in itz business
orerations, The titls of th® coumodities ia
placed 1n the associatlon to carry out these
surposes, 7The authority conferred upon the
azsoolation is necessary for it to cperate
and funcilon successiully. It has no sssets
oxcept the commodities delivered to it by ths
mswabers of the association. It i3 a non- '
stock and nonprofit concern, and 1t mwust de~
rend solely for its exlstence upon the con-

rsots made vwith 1ts membars, To acoomplish
this ond, the lLegislature has annocunced that
1t jmast handle only the products of its mem-
bers, and ¥11l not countenance & divided serv-

ce LYy permitiing it to handle the products
of NOMUeRDAYS .

e 8id of the 3reat finaneisal insti-
tutions of the country iz @ssential to ths
success of these aascciations. The associa-
tlon must hiave Zinaneclal aasiztsnce bafore
it can funoction, and the agsnt must nhave
power 0 pool and 591) the commodities 1t
offors for sale or pledgze sswe as soourity.
For thesa purpcses there i3 no limitatien
as to the authority conferred upon ths 23350-
ciatian. The farmers as 8 group form the
asszcolation, and sppolnt it to act aza their
selling agent. They turn over to the 8380~
¢liation thair commodities to be pooled and
80ld on the market to the Deat advantages,
Howaver, the officers of the associaticn
have the controlling cdseclision a3 to when
and hov the sale ghall be made, This por-
mits the assooiation to place the commodi-
ties in 41its hands for sale when the ¢ondl-
tiong are favorables, and preventis a dunp-
inz on the market of commodities for which
thers im no demand.

"3y the terms of the contrast the srov-
ey has surrendsred control over the nals of
his produet, and thereby to thia extent bas
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divested himself of an inmportant element of
cunershlp, The conirast upen thia voint 1s
clothed in thn Terninolozy OF 8 sald. qus
rglation of canslgnor Iactor Ras Doen
atandoned. 1hRe sogical and practical oblect
of the menbers, as oxpressed in the contrsct,
§ 13 %o clothe the transacstion in the longuagze

: of a aale for ths purpose of pormitting the

: exercise of all povers nased in ths contract

: rather than » consignment in ords» to enable
the asaoclatlion to enter bona fide transso-
tions frea rom the embarrassusnt arlsing out
e an Inccmplete title. Tho sgrsement Hro-
videa that the brseder agrees to ss8ll and

the assvclation to buy csritain deslignated
cottonaeed to be grovn or acguired Ly the
Troaflar during a certaln time; that the asso-
ciatlon will usa ita bost elforis to ressll
tho producets on such terms and conditlons

and by such . ways apd at suoh times ais 1ta off-
icors may desm advisablo, and will pay over
to ths breeder the net smount roceived as tha
purcnase price of the commodltles, less Treight,
1n3uranbp, and interest, and, after deductling
the cost of maintaining and oroeating the aasc-
clation, tha ¢oats ilnscident to the handling,
atoring, and marketing thereof, including a
reductlicon of not ta excoed 10 per cent, of 1ts
groes resals price for reserves wilch may be
used by this sasociatlon for any purpess, Hov-
gyer, such resdérves sisall remain the propsrty
of the bresder, znd siaall be refiunded at book
value at such tixms a3 the associatlon shall

determine., Celivery of the cobtitanzeed complatesn
ths aale.

2o T K

fr

®rhe msmbers of the assoclatlon, in order
to promote thelr welfare, deliversd thelr ssed
to the asaselatica. 'Theoy constitutsd the sszo-
clation thelr axzent with orecad and exclusive
Sowars o nancle and sell tSelr commodity. “his

Va3 nNeceskary o ucccmplibh t39 Vo7 turmoses
Tor wilcen It wAsm created. iL DOLOX LLD pleer
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intentlon of the members to creats a true ¢o-
operative narketing asasoccliation, under tie
povers epumersated by jiaw and tae contraots,
ta nDarform certaln aervices oxciusively for

it{a members, snd to hold In tae face of this
intentlion thal the delivery of the seed Lo the
assoeiation was an absolute sale would destro
it a3 a co-Operative marveting assoclatlion,

The menbers have conferred onr this association,
23 thelr selling suent, such title to ths cotton--
seed with pleniry powers to handle and dispose
cf szue, tut the aasosiation handles the pro-
coads thereof for ths benefit of itself and its
nembers. See Jobhnson v. Staple Cotton Co-op.
Asas'n, 152 Mias. 312, 107 S¢. 2; Tobaceo Grove
erst! Co-op. Ass'n v. Jones, 185 ¥. €. 255, 117
3. Z. 178, 33 A. L. R. 231; Baarparinne v,
sutter H11l Frult Crowsrs' Aas'n, 122 ¥e,. 138,
119 A. 1183 Phez Co, Vv, Sslem Fruit Tnion, 103
Or. 514, 201 P. 222, 20% P. 970, 25 A. L. R.
1050; Coluvmbla Law Revisv for February, 1923,
Ps 91.% {(Zaphasis added)

Soctlon 19 of Artlole VIII of our Constlitutlion pro~

videst

"Parm products in the hands of the pro-

, Gucer, and family supplles for howe and fam
use, s exempt frca all taxatlion until other-
wise dirspgted Dy a two-thirds vote of all the
memhoﬁs elected to both houses of the Leglisla-
ture,

he Lezislature has never by a twe-thirds vots of all members
ol both houses imposed a tax on farm products in the hands of
the procducer,

In view of the construetion given by our courta to
srrangements of the type under considsration, we feel that the
nasnuts involvad in the instant question are still "farm pro-
ducta in the hands of the producer” within ths msaning of the
above~-quoted provislon znd &3 such msy not be taxed. The ob-
vious purposs of Seetlon 19 was to prevent tie imposition of
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a tax on farm products when such tax would bear directly
upon the producer of such products. This purpose cannot
be accompliahed 1f taxes are lovied upon goods held as are
the peanuts in the instant situation, for the burden of
such taxes would fall directly upon the producers of such
- goods. Consequently, notwithstanding the fact that legal
title to the peanuta is wvssted in the corporation rather
than in the producers, you are respectfully cdvised that -

the peanuls are not subject to taxation and your guestion
is answered 1n the negative.

Zruasting that thse foregoing satisfactorily answers
your inquiry, ve remain

Yours very truly
ATTORNZY CGENERAL 07 TEIas

- 16, 1943 Y
Gtid € Py B\ N

R. Dean Moorhsad
ATTORREY GENERAL OF TEXAS Assistant
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