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pld Aot shall not apply
here the Alabama Indians attond- .. - -
¢t County, Texas.' QUESTION: It .. .K  ° -
Nundersgsanding that some of these Indiana . .
abvfonded sphool at various placeas Wit
© 1s- thg oXLott 4T the use of the word INHIBITIOR,

and to\whioc nohcol in Polk *Co:unty would this
_ proviui plﬂ" -

. Sestion 8, Artiocle I of the Act mkos eertam"roqum-

monts q_oncorning the J.avying of tuu. Soction £ roads as fol

_ lowol

_ "_"5ect3.on';8.‘ m mr.= Ko uhool distriot ahan’
be ellgible to recelive any type of aid authorized -
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. authorized undor the terma of this
" port all valuations within such districts ine -
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-

under the provisions of this Aot unlegs it
shall be providing for the anmual support of
its achools by voting, levying and collocting
for the current sshool yoar & local maintonnnoe
gchool tax of not loass than Fifty Centa (504).
on the one hundred dollars of property valuae

" $ion in the entire dlatriot, The proporty T

valuations shall not bo less than ssid prope -
orty is welued for ftate and county purposes.

- The incoms from such raintonance tax in exceas
“ of the roquirod Fifty Cents (50f) maintenance
.. tax mmet firat be uged Lo retire indebtednoss,
- 4f any, in the local and Equalication (Rural

Aid) school funds. After the indobtedness in

- these funds, 1if any, has beon retired the in-

ocome from this maintenance tax in exceas of Lhe

- .required FiAfty Canta (60¢) maintonance tux may
.. be used at tho dincrotion of the local achool
..authorities of the district for any lawful aclivold

purpoge, Any or ell maintensnce tax above Fifty

' ,Gonto'(50¢) may not be included in the caloula=
. tion of noed for aid but shall be reported in
- tho budget, If the income from the maintenance

tax ahove Fifty.Cents (GOgZ) is notl spont eo pro=

 scribod horoein, it shall te includod as rocoipts
~ .. in the budgoets In ordor to comply with -tho torms

of this section, it whall bLe necessury for such :
echool distriots apnlying for any txpo of aid -
ct, to re-

cluding all oonsolidated districta and annexod

. diatrioctes and failure to report all such valuae

tions ghall prevont such district from receliving

_..any type of aid authorired under this Act. Proe-
.+ vided that the tax provisiona and other inhibi-

tions provided in said Act shall not apply to
the aochool whore the Alsbama Indians attended
sohool in Polk Oounty, Texas.® o

98
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As wo understand it, there 18 & sohool district in Polk

.’. '

County, Texas, the Indian Village diatrict, for the Alabama
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) Indian soholastics to attend, This diatrict 4is supported
to-a large extent by Llw Fodoral Governmsnt. Thore is no
taxable proporty in tho diatrict} coisequontly, t..c.e can

bo no tax lovied b; the dlstrioct. It ia, thereforo, olLvious
that the "gohool" refera to the Indian Villagoe Soucol and
only to said aohool.

. we undorntand that the:o are around 90 scholastiocs
ﬁ in the distriot. It, thorefore, ocomea within the £0«500 scho=
lagtic limitation got out in Soction 1 of Article I. Ve think
thet the words "othor inhibitions" are directly modified by
tho words which immediantely precede the same; namoly, “tax
rovisions.” In othor words, "other inhibitions" rofur to
o tax requirements and the oithor reguirenonts rslgted therse
tor L.04, roport of valuations, ete. :

Aa Totaer inhibitions™ appears in Socotion £, it would
seon, taerelors, tiat any oxception provided for tl“rein would
be limitad to thdt gectlon, In this inatance, if wo ;ave “other
irhibitlons™ s broader aupplication than tho one gtatod above,
the result would be somothing indefinite and Yaguo and unguse
coptible to nny olear msaning. :

Qur intcrprotation ia consistent with the soneral pur=
pos6e of the Acts to aild distriots neoding the gams &nd to
equalirs tho oducationnl fuoilities. Article 6 provides that
no aid shall be given unless 1% can be shown thet guoh aid is
Fooctually nooded as shown by the approved budiet and aotual
exponditures and that the funds ars boing usod as approved.”

An 1ntorprotation of "other inhibitions® othor than
the one we have ennocuncoed might involve the quostisn of dise
orimination 1 aid not fotually needed were grnnted.

Your second queation reads aa follows;

"(2) Article 8, Bection @ states in part that
Schools whose applicationa for astate aid are

39
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. £iled later than October lat of eaoh year for
vhich aid is asked, shall be ineligibLle for
R any typo of aid.' QUEETIONS Doos thisg stale~
“ mont meke suoh inoligibility definite and posi=-
tive beyond any doslsion or aotion on the pars
of the Department or any other body?"

~ Sostfon 8 of Article 8 provides in full as followst

seation 8. FILING DATE. All appliocationa
for any type of ald authorized horein, except
tultion aid, shall be on file with the State )
Doparimont of Eduocation in Austin not later than
Ootobor lat of cach soholastlo yea¥ lor which aid
1p askod, &ochools whoso epplications for state *
aid are riled later than Ootober lst of each year
for whioh ald is asked, shmll boe inoligible for
any typo of aid." (Emphasis suppIIeE.j

It 4a a genoral rule of statutory construction that
statutory provisiong which are affirmatively worded and moerely "
8ot forth the tims or modo for tre proper or orderly conduot
of businesa are not mendatorye pDut the sams is not true where
such provisions aro nogatively worded, or are folluwed by words .

of limitation, ahowing that guch time or modo is exolusive.

In the loading cases of City of Uvalde ¥, Burnsy, 148
S. We 311, a statute, whioch provided that tho city council
"zhall, on or before tho first day of January . « « £4x tho
salary and fees of office of the mayor « « « ", was undor con=
sidorations Tho salary of tho mayor had not beon fixod until
April. Tho questlon was whothor the statute was mendatory or
directory -—whothor tlhe order in April Lixing the salnry was
offoctive., The court hold, in effect, that wiere a statutory
provision is in affirmative words, 1t does not necdssarily mean
that the mode or time montioned in it ig exclusive, and that ae
the provision wuler acusideration was in arffirmative words, the
same was merely direotorye . . K . -_ -

4
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put the court made a further holding which we think
4s espocially applicebld hore. 7The same statute providing for
the f£ixing of the mayoris salary also provided that "the come
pensation 80 egtablisihwd shall not be changod during the term

101

for which said offiocor shall be eleoted or appointod." (Emphae-

sis supplied) . The gourt held regarding this provisiont

"phat provision is negatively expressed, and
must necessarily be mandatory." '

filee algo tha cuso of Ferris Press Brick Co. ¥e¢ Hawkina,
116 8, W, 80, wherein a similar rule was announceds .
. ’ s . ) ;‘;’
' ' /A
®The sct undor consideration does not provide
that a fallure to obsorve its dirsctions witih ree
gard to the timo a statemont of facts siall bo  :°
pregentod , « o s8hinll forfeit any rightj nor lsir. -
its phraseology such that the desiznation of tho
time within which such presentation shall be made
mist be considerod as a limitation of the power
of such judge in approving and direoting the state=
ment to be filed," e ' .

. And from the opinion of the court in the case of Gomes
Ye Timon, 1RG 8, We 666, wo quote the followings

® t A clause is directory when the provision
contains mero matter of direction and no moro}
but not so whon followed by words of positive prow
hibition.® Dladen v, Fhiladelphia, GO Pa. 4663
Poarce V. Morris, 2 Ade & El, 96+ Prohibitery
words c¢can rarely if ever be direotorys Thore 1is
but one way to obey the command "thou shalt not,"
whioh is to abstain altogethor from doing the
aot forbidden.t * o oo

]

' Thma.'tho'gonsral rule is well~ogtablinhed that statu~
tory provisions affirmatively worded and .ptting forth the time
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- 4n which an act ia to be done are usually directorys bdbut

vhorae the provislon 1a nogatively worded or containas no o~
tive words restraining the doing of the aot after such timo,
the provision i1s mandatory. 80¢ the recent case of MHarkowsky
ot Gle Yo lNownman ot &le, (Bupe Ote)s 136 8. W. (2d4) 000, afe
firming thia rule, .

Row, let us apply those prinoiglea to Seotion 2, Artie

ole 2 of the rural aid blll, Bection £ does not sinply reads
"Application shall be on file by CGotober lat.® It goes much
further and is much stronger, for 1t readsg -

"A1l applications for any type of aid suthore
izod herein, excopt tuition aid, shall be on file
with the State Dopartment of Education in Austin
.KOT later than Qotober lst of eaocoh acholastic.

~ yoar for which aid is askods 8chools whose ape .
plications for state ald are filed later than »
Ootober lat of each year for whioch aid is asksd,
8HALL BE INELIGIELE for any type of aid," (Emphae
eis ours.)

'/.‘

This proviaibn is cloarly in negative lan-usge., Pro-

. wvision is made that tho applicatlions shall bo filed not lator

than Octobor lst. Lven so, the Legislature waa not satisfied
with this slone, for it added the provision that schools whose
applications are filed later than October lst shall be ineligle
ble for any kind of aid, : :

)

This provision is not only in nogative words, but it
elso contains a posltive prohidbition or limitation, Thoe pro-.
vision 1s, thereforo, mandatory. You are, therefore, advised
that Seotion 8 makes the inoligibility positive and definite
beyond any deoision o action on the part of the Department of
Eduocation or any other body. : L

The Legislature has in the lainest and most positive
danguage made a definite determination that Ootober lst is the

]

-
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_ _ -
deadline for the effoctive filing of all applications for aid
oxcopt tultion eids Any conoclusion othoer than the ons which

“wWo have roached would be, in effect, holding that tho Lsjis-
lature 1a povorleas to sot a time within whioh applications
must be fileds The absurdity of such a conolusion is ap;arent.

Opinion Nos. O0=185 donlt with a similar provision in the
1957 rural ald bill, Wwith respoot to the 1948 Aot, many holde
ing in that opinion which may be inconsistont with the view
statod in this opinion iz hereby exprossly overruled, and sald
"Opinion Ro. 0«166 is modiflied accordingly.

Ybur §h1rd question roads as followss

"(3) Srticle 8 provides for tho dutiea of the *
State Guperintendont, but 1t alaso indlcates that N
the Legislative Accountant 1s to act conourronts:
lys QUESTIONs Doea this Logislative Accountant
appointed by the Lejlslative Comnitteo to aot in
liou of said Committeo have the conatitutional
povor of administration in the distribution of
the money, or does paid Acocountant have the funge . ¢
tion of & post-auditor only and is tu audit the
distaibution of the funds by the &Hiate Sfuperine
tondontt I{ your answor is in the affiruative,
vhat spooific administrative funotions doos the
Constitution psrmit the legislature to assign
:uo&kegp}oyod Legislative Acoountant named in

he Aot . .. o : S

This question requires serious considersation in view of
our Opinlon Noe, 0«4600, whoreoin it was held that the part of the
- 1941 rural aid bill purporting to impose on the Joint Logislative
Advigory Cozmittee the authority to administer tho law was une
oconotitutional becsuse of Hection 1 of Article II, Constitution
of Texas, whioch provides as followsy - :

.l:
! .
[
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_ "The powors of the Goverament of tho State -
of Toxas shall bo dividoed into the turco dis~ |
tinot deopartments, cach of whlch shall be cone
fided to & ooparato bodi of maglatraocy, to-witi
thogo which are loglslative to onej thoss wiilsh
aro exocutive {o anothor, and thoso whioh are
Judlclal to anothorg and no person, or ¢olloc=
tion of poragons, bolng of one of thase doparte
nonta saall exerciso any power properly attached
to eithor of tho othors, excopt in the instances
heroin oxpressly. permitted,"

‘It was stated in Opinion Hoe O~46093

kS

"It s the function of the loglalative branch ..

of tho govoermaent to mako tho laws}i it is tho
- function of tho executive branch of tho govorne
ment to adminlstor and execute those laws, In
ho stotute undor sensideratlon, the Logislature
of tho Stato of Texas has undorialton nol only to
declare that tho lavw shall be, which iz e¢lcarly
its preropgative, but has also undertaksn to clotho
a portion of tho momborship of the Logislaturs,
the Joint Leglelative Advisory Commlttoo, with tho
- aulhority to oxocuto and administer tho law passed
by the Legislature, Undor Article &, Seotion 1, '
of tho Constitubtlon of tho State of Toxas, tho
Loglalature is powerless to clothe ilspsll, or a
portion of its mombors, with exooutive authority."”

In the Aot under oonsideration provision 'ls made for

104

the appoiatment of an officor by the Joint Loglslative Committeo,
Such officor is to be lnowm as loginlative Accountand, and core

toin duties aro gpocified in the Act for him to porform. Most

of these dutios wore covored in the 14l Act, bubt vere to bo

porformod by the Comnltioo, O8uch ie not the case horo, howovery
and 1% gooms to us that tho only coustitutional question invelved

. e . N * CECR e f .
. - LI ot S ©
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™



ubgorable Le Ae Woods, page {0 =

i

"
¥ -

1a the validity of tho modoe of appointment of tho Lezislative
Acoountant « whothor guch appointment may be mado by a lols=-

Yntlvn sommibénn ar yhothor the novoer of annoinbtmantd 4a funda=
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pontally exeoutive and, thorofore, under Soction 1 of Articlo
II of tho Conatitution cennot be oxercised by.tho Logialature,

"Boctions 1 and 2 of Artiocle 12 of the rurni aiéd bill;.'
read as followss - o

gsoction 1. Thoro is horedby oroated a Joint

Lezislative Committeé composod of five (5) mome
bors of tho Senate, appointed Ly the President
of tho Senate, ond five (5) mombors of tho Houso
of Reprosentatives, appointod by tho Spoakor of
the Houao of Roproegontntivea, a majority of which .
shall constitute a quorum for the purposo of dige )
charszing any duty imposod upon said cormittoo.

. . 8ald committve shall promptly orgenizo and coloot
from its mombership a chalrnian, a vice chairnon "
ond & secrotary, shall vote as a unit on all prope:!
ositlons coming bofore it for conaideration and .
ehall koop o pormanont roocord of its procoedingte e

Tho mombors of onid cormittes chall receive no : ,:

compenaation for the aorvices porformod uwnder

the provisiona of this Aot, but cach shall re- '
coivo his actual and noocessary exponaes lncurred .
in the discharge of his duties as such momber " '

"Soction 8, Within thirty (30) days after the
. appointmont of this ocormmitteo, it shmll moet mnd
o appoint a Topislative Accountant €o periorm Tho
dutica sol forth In this Act. sSald Leglolative
Accountant ahall bo aeppointod and hold offico for
a poriod of two (2) yoars or until his succossor .. -
is eppointed and qualifiea, The Joint lozialative
. Commilttuo, or a majority of tho momborghip thercof,
phall oxooute a writton appointment of the person
80 appointod, aa puoh logislative Accountant, and
- oause tho sams to be flled in the offlos of {no

¥ '

.
. .
LI I
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' Boorotary of 8tatoe All vacaucles in the offico
of tho Logiplativo Accountant shall bo filled by
tho comitieo or a majority of the mambaruhip
thoroof. {Exphasia supplied.)

K
-

‘ Vo aro of tho op 1nion that thoe eppointmint of a lLozioe
1at1vo Accountant by Lho Joint Logielntivo COmmittoe, 68 out-
- Ained 4in SOotion £ abovae, is oonstitutional.

Thoe general rule rolativo to tho powor or appointmont
1s atatod in 18 Q¢ Jes 8q0-837, as followat .

¥ # ¢ & By the 5rﬂat woight of authori*y hov—~
over, tho powor of appointment is hold not %o bo . .
per 86 an exocutive funciion, and unless tho ape
pointmont of particular offlcorm is, by the con- ¥ °
. stitutlon, exprossly conferred on tho exocutive -

" dopartnsnt or forblddon to the loglslature tho o
lattor may, by statute, vest tho powor of appointe. .-
mont in its discrotion. The oridlnary constiiutions -

: el distributive clauso providing for the complote
" poparation of govormmontal povwers has goenorally

boon held ingufficlont to voat tho appointina . oot ' -

. power sololy in the executive.

The ﬂuprema Court of Maryland in tho ¢nse of Yayor, Llc,
of Baltimoro ve Stoto ox rel, Board of Police of Daltinore, Lb
Karyland, 378, 74 Am, Doce 6572, had bofore it the constitutione
8l1ity of an Act .of tho Loglslature wherolin certaln comulssionoera
wero appointed by the Lobislaturo. Wo quoto the following fronm
the opinlon of tho oourt: . : -

-

It 10 contondod that, tho power of appolinte
mont boing an Aintringic oxecutivoe funotion, tho
'naning of the commissionors in the law was 1n '
violation of tho sixth artiolo of thoe dsolmration

. |
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‘. S
of rights, tthat tho loglslative, oxecutive, and
- Judiclal powers of %ovornmnnt, ought to bo fore ‘o
over soparate and distinet from oach othor, and .
o poraon oxorelsing tho funotlons of ono of gald
- departmonts shall assume or digchargo the dutios
- of any other.! ' . '

"¥o ere mnot proparod to admit that tho powver
of appointmont to officoe 1s a funotion intrinsie
¢ally oxnoutive, in the scnse in which wo undere

" gtand the position to have boon takenj nomely,
that it 18 inhoront in, and nocessarily bolonga
to, the oxacutive dopartment.'s &« @ ¥ :

And?tho'foilowin' is quoted from the opinion of the
Supreno Court of Orogon in State ve Compson, 54 P. 348:

Py

% 4 # & Put thig idontical quostion has twico

boen held acdversoly to rolatorts coutention by

this court, and can therofore no longor be re-
garded as an opon ono, Pig:s ve MHebrldo, A7 Ore . - .
640, 21 Foc, 0783 Eddy v. Kincald, £3 Q. 537, KRS -
4] Fac. 1566, 655. Tho offoct of these decipions = . .-
is that the fundamontal law of the state, so fnr S

ag it rolatos to the logislature, is a limitation,

end not & grant of powor, and, this belng 8o, the .
logislative asoombly may oxorcise any of tho powors: -

of sovoreignty not prohivited, and that the appointe

mont of pergsons to offlco s wlthin tho domaln of

the lawnaking departmont (Pooplo ve Hurlbut, 24 -

Mich. 44)3 or, as is sald by Mre Chief Juatico

¥urray in People v. ILangdon, 8 Cal. 1t $Tho power -

to £111 an office im political, and this powoxr is

oxorcisod in common by tho logislatures, tho gove

ornors, and otlher cxcoutive offiocora of evo stato

in thoe Union, unloss it hes boon oxproussly withe-

drawm by the organic law of the gtato.t Jre Justloe

Lord, in State ve Goorgo, 22 Or, 142, 29 Pac. 366,

counonting upon tha powore of tho several dopartie

wonts of stato, says: tihile our conatitution - .

e
+

s
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a0 T
soparatos the powora ol govormment into throo
dintinot dopartmonts, and prohifbits any of
thon from oxoroligling any powers oonfldod to
tho othor, it doas not undertoke to doclaro
vhat shali be consldorad lezgislative, exoccuw-
tive, or judicial aots.!?

Protwithstanding somo c¢ontrarioty of judl- ' S
- ¢ie) nttorance in rolation to the powor of a .
- legislative body to appoint psraons to offico
- may bo found to exist, %o think, undor a cons
~ptitution like ours, 'which dces not prohibit
such appointmenta, the rule announced in Bigys
Ve MoDrido, supra, is rounded in roason and'un-
assailablo upon prinaiple.

-
.-

The aimilarity ‘botweon the oonstitutional provision
of thoso stntes to ours is apparont, and 1t is our opinion
that the same rosult would bo rosohed by ocwr oourts. Tals
conglusion is lorgoly roached from & atudy of our constitu-
tional proviaionn thamaolvos- -

Seation 18 of Artiole III. Gonntitution of Toxua, Proe

o .vidon‘in part as followss.

% & @ #'st; no mamber of oither Houso shall,

<  during tho torm for which ho is electod, Lo B

o0ligible to ony office or place, the appointe
ment to which moy bo madae, in whole or in part,

o by oithor brancl of the Loslslature; and no

- mombor of eithor MHouso shall voto for any othéy -
mombor for any office vhatever, whlch nay bo
- £411ed by a vote of tho lLezlslatura, exespt in
. puch capos as aro in thin 00nst1tution provided¢

:--'i

1

CIGarl thia lansunse 1a a recognition by tho framorsy
of the conatitution hhnt tho Losislature wsy axoroiao the power
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»

" of appointment, If such power 1s exorcised “1n wholo,' thon
the aotion of no one elso would bo roquirod.

Our COnatitution and stotutes contaln provicicns for

tno Joint action of tho Covernor and the Zonate in rneking cepe
tain appointmontss 006 Articlo 4, Saction 12, Conatitubion
of Texan (Vacancics in sbtate and district orfiooa); Lrtlelo s .
5707 (Adjutant Gonexral)} Artioclde 2007 (A & M and Unlversity of -
Texns boards)y Artiecle 342 (Zanking Conmigsionor)i Article 601 }
(Conrd of Control)i Artlclo 666-5, PuCe (Liguor Control Board)j '~
- Article GlCGb (Prison Poard}j Article 7478 (Board of iator Ene

inoara)} Article 3207a {(Commisslion for Blind); Articlo G664
?Hi5hkay Coamisaion)t Artlcle 40670a (Board of Insurauco Coue
nisslonera)s Artiocle 7009 (Liveatooclk commiasion); Article 4330 ,
(aeoratary of state). . RN

v .’-_ .“ _:“

We hald in Opinions No. 0=-1088 and. 0-5996 that undor .
Bootion 18 of Article IIY confirmation ot &n uppointmant by tha :
Sonate was parb of the appointmonto

A

It A8 meon, thoroforo, that tho Legialatura is authoge , ;5
iz0d to oxerciss tho power of nppointment and hnn boen doing
80 for quite some timm. ,

-
L

In tho oase of rillar v. rl Yaso counL§ 146 8,%, {28)
1027, ravorsod on othor grounds, 150 3. We (2d) 1000, tho court

‘oonsidorod a ntatute whilch, among other things, provided for a

board of counby dovolopmonb. Tho Aot confided the appointnont
of 6ald board to thw Dircotors of the Chamber of Couerco, and
1t vas clainiod that thin feature of tle Aot wns in vioclation of
S8oction 1, Articlo IX of the Constitutlon. ¥e Quotd tlie followe

ing from the opinion or the oourtt

"ihe Toxac Rolief Cosminslon was provided for =
by Chapter 37, Firat Called Gosnion, 434 Lezla- :
dature, 1933, p. 113, Vornon's Ann, Civ. Ste Art, .
‘842bs By tho terms thercof the commnission of ning .
provided for wore gselooted and to be soloctad as

Lo . . oed .
‘ - . ‘ . -
i . ' ey . . . .
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- followst Chairman of the Industrial Accidont
_Board, Prosident of tho Judiolal Council; throe
to- Lo eppointed by tho Lioutonant Governor, throe
by tho Speglcor of tho louno of Reprogontatives, -
" gnd one by tho Jovornore A wmemboer of that Core
.. mispion had beon appointed by tho Speakor of the
Nousces A short tilme aftor the appolntziont the
Spoalter docroed thie yenoval of such appolinteo
- and mado another appointment, such subaequont
.. appointoo ¢alting the eath and undertsiking to oo
qualify. Quo warronto proceodin;s woro inoti-
- tuted by the 8tate asainast the last appointco,
-7 Tho trisl court gustalined tha quo varranto pro=
.+ ecoodinga, and, in offoct, ordorcd the first ape
pointee roelnastateds Tho oecso reached tho Juprono
-Court on cortiflod Quostlona, Doronficld v. State,
135 Toxe 467, 73 Be Ve 24 03s Tho Judemont of tho

1

+ . triad cowrt wan in offovct approved, It ia truo, r

tho quostion of -theo validity of tho appointnent
of the prior appolatos, lolliday, was not dine
ousscd«=only tho validity of his attompticd roe
nmoval was involved, Howevor, 1t was clearly and
unoquivocally statod that Holllday, by his ape

.. polutment by {tho Speslzar of tho House, bocamd &
State officore It 1s truo that the Spoakexr of
the House 4is an officur of tho Statoy in rospoct
to the functioning of tha logislativo branch of
tho governmont, &n oxecutive officor. Howvover,
ho 45 in all rospoots an offlicer of theo lejlse~

, Jative branch of tu¢ povernment, and his power
r  eand function is or such, In thie caso, 1t is

- fruo, tho appointing powvor was exoreisazd by ona
elocted by tho pcoplo, «xr rather by tholr ropro-

- sontativess Howover, ho wao not olsoted with tho
contonplation that ho should oxoreise othar thnn
lozislative funotlons. Ag stutcd, tho court diqg .
not discuss, buf apsumod tho lezality of Jollidayts ’
eppointmont.s Dubt tho lozality of hia appointaont
vas by thoe Judgmont vindicatods e do not deonm .
Doronfiold v. Btats, supra, as conclusivo horo, bup -
think that i1t has congldoradble bearing, - = =

*
L]
. -

toeBovOe B

140




114

Honorablo Le Ae Woods, pago 16

_ UThe division of govorrmental powera into
*  throo departmonts is cormon to most, if not all,
of the Stato Conotitutions, Provision against
ths ‘exerciso by ono divinion of power eatrustod
- to another 1s 1ikowise charaotoristioc. .

"In govoral cagos in Juriadiotions other than
ours tho lcgality of the delozation of tho powor
of nomination and eppointriont to nonofficial -
bodies bhag been roocopnized. 46 Corpus Juris,

Ppe 950, 90613 MecCurdy ve Jessop, 126 Md, 318,

00 A¢ 573 In ro Dulgoer, 46 Cale 5533 Ovorsohiner:
ve State, 1566 Inde 1874 59 He Ee 468, Bl L.ReAs
748, 83 Ame. 5te Rope 1373 State ve Sowards, &4
Okle Cre 430, 82 P¢ 24 3243 Dradley ve Board of -
Zoning Adjuatmsnt. 263 Kasse 160, 160 Ne Ee 692.

- ¥In principlo wo can s00 1littlo difference 1n > -
- confiding the powor of appoiniment to en offide '
other than the executlve deparcment and oonfidins
it to an unorfioial body- , .

’/

' In view of the foregoing you are adviaod that it o
tho opinion of this dopartrmont that thoe mode of appointmont

~ of tho Yogislative Accountant, as sot out in Artiolo 12 of the

rural ald bHill 1s valid and constitutional.

It is our furthor opinion that the Constitutional ob-
iootions to the Joint Ioglslative Advisory Committes under the
941 Aot and discuasod in Opinion lio, 0-4G02 are not upplicahlo
to the Joint Legiolative Commnitteo ecroatod by the 1243 Acte Who
dutios imposed on sald cormittoo by the 1943 Aot avo sot forth
in Bootions 2 and 6 of Arfiole 12 of the Act, Undor Soction 2
of Articlo 12 tho comittoo ip to appoint the Logislntivo Ao~
countant. Seootion & providen a8 rollowas

"sootion Sa Inmodiatoly after tho oloso or oach .
Liscal yoar it shall Lo tho duty of tho Logislative
Acoountant to mnko a datuilod raport af hiu worh to




. n
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=3 : 'y
- tho Joint Legislative Oommittee, The Joint loge -
inlatiivo Committseo shnll consider such report and
make rocommondations bLaned thoroon to the next
resular soagsion of the Leglaslature thoroaflters
Said gomtatttoo 1s aloo dirocted to atudy the
~ pohoold laws in ordor that pame sald lawsg may Lo
rocodified and mako reoommsndationa thoroon to
tho noxt Loaiolaturo.

, It wag held in Opinion Yo, 0-4009 that tho part of

. the 1941 Aot oreating tho Gormitteg "for the purposio of studye

~ ing tho gchool laws of thoe State in ordor that said lavs may

bo rocodified is elearly conatttutional, Torrell ve King, 118
Foads 237, 14 8. Ve (24) 706" Vo think that tho Act in provide
ing for the making of reports to the cormittoe by the Leoslslas

- $ivo Acoduntant o that tho ocommittee may malte recostzendations
to the noxt rogular gosslon of tho Legislature la likewise cone
- gbitutional, Lor tho Logislabure may act on the basis of such .
reoommondations in makins subaoqunnt rural ald appropriationas,

You ask dbbut tho adminiatrat1VG dutiea of the Logise
~ dative Aoccountant undor the Aote Ve shall pummarise the dutiss
- of the Aooountant as aet forth in the various provinlons of the

- Acta

Section 1 of Articlo 1 makes ocortain districto oligidble
for ald for only one toachor unless & geosraphical barrioer in
the dlstriot necossitatos tho operation of two schools, "such
geographical barrioer to bo dotermined by the State Dopertment B
of Education end subjeot to the azgrovnl of tha Logislative Ao~ | -
countant " (Emphauin auppliad.) . : . e

Sootion 4 of Artiole 1 makes cortain provisions rogarde
ing tho avorage daily attondance roquiroed of achooln coming withe
in tho terms of tho Acts This provision reads that the roquired
2ercontogo of suoh pabtondance ehalld bo basoed for thoe entiro school

o or, “at the olootion ol tha sohool and with>tho nggroval of

’.
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nent of Education and gonfirmed by the Legislative ‘Accountant,
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‘ths Loglolative Accountant, may be baned upon'tbn first foup
wonths thereof." (Imphasis supplied.}) . - o

gootion Y of Articlo 3 sets forth thoe toschor-pupil
quota forming the hanlas for the grant of salary anid, Provision
is made for an adjuatment of tho numbor of tcachera upon an ine .
croape of onrollmont under cortain conditions) guch adjustmont -
is to be mado by tho State Suporintondent and on the approval

of the Legislative Accountants

Section 8 of Afticlo.S provides that no transportation

aid shall bo granted, under the conditions therein spcoifioed,

unless the bua woubdes hsve beon approved by tho ftate Departe

-
-

section 3 of tho sons article provides that "a sohool

requosting trangportation aid on & student ‘who s nat an approve
. 68 scholastic of his homos distriot, shall 1ist such students

soparately on tho appllieation} giving such informntlon as may be

‘roquosted by the Dopartmont of Education and tho Legislative Ao
gountant¢® , C : .

-

e A

v+ artiole © roads in part as Lollowsi

"It shall be the duty of the State Supoerintende
ont of Public Inntruction, and tho Lozlslativa Ace
~ countant, o take such nc%ion and to naito such
rules and rosulatious not inoonslstont with the
" terms of thipn Aot as nay Yo necéssary to carry out
tho provioslons and intontions of this Aot, and for
the bont interogt of tho schools for whoas Lonofit
the funda are appropriatod.®

- Artiola 9 daals with thé disburgomant or.runda unéor
the ActQ_ Scotion 1 of Artiole 9 roadn es followst

ot
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e »

®gootion 1¢ Werrants for all mone Ernntca
undor tho provisiona of thls Act shall DO tp=-
proved and tranzudiiod Ly tho State Suporintonds
ont of rubliec Inotructlon to troaourers of Jdus
positories of school dlntriotls to uwhich aid is
crantod in (hs samo wanney as warrants for Siato
epportiontionts aro now trangnltteds Inlilal paye-
mont of not moro than Lifty per cent (897) of
salary aid, tultlon nid, and trragportation ald
may be mado by tho State Sfuperintondont of rablle
Inostruotion after foptomior 1 ¢f cach yoar of Luo
bleunivna as goonap 4 basis for pnymant can be do-
tornained, and approvod by tho legjlelative RAccounte
ant, Final pajuiont by warrant of the tolal omount

- allottod to ony ono oschool shall thon bo .sade not. - -

*-lator than June Y, or &s ¢arly ®3 punpivls thores
eftor after tho approval and upon tho ordor of tha
CStato superinteundont of Publie Ingtructlon nnd tho
Iagialative Accountaunt. ESuch finrRl paymente chall
be nndo on 4 poreontage baasls po that oach neoiwol
approvod for aid will receive tho gamoe proporiion
_of atds™ . - - S S

[ Fl

7

Séotion 4 of Articlo 12 provides as Lollowst

-

Tn addition to tho othor dutics conferrad upsn
tha Logislative Acocuntant by thig Act, 1t ahall be
his duty to andit all applicatliony Lor aid, alican
oano have baon passed on by tis Stato Popartiient of
Yducation, and +vhen such applleation Lng waon up-
proved by said Poprrbmont, it siall thon o tho duly
of t10 Loglslativo Accountant to approve, or rajocti
such application as $ho provisionn of thls Aet nmy
roquiro, %ho Lozlslalive Accomntant nihll havo acw
coss ab ell tiaos Lo all of tho boolta, mccounby, »e-
poris end other rocoids of tho Btate bopartnont of
Fdueation poertaining to thoe adminlatration and one
Lorcomont of ihio lnw, and also shall jhave accous
to tho rocoxds of alld schood and banle ¢opozitorivn
theroof,® , ' - o

114
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We have already montioned Section & of Article 12
with respect to the report of the Legislative Accountant
to the committee,

Article 13 of the Act makes the appropriation and
allosation of the funds., Section 1 of Article 13 etates that
the money is alloocated and expended under the provisions of
the A¢t by the State Department of Edueation and under the
supervision of the Legislative Accountant,

Bection £ of Article 15 allocates the neney and pro-
vides for the salery of the Legislative Acoountant, It alase
vides for the transfer of any unexpended balance in an al-
ocation at the end of the Lfiyvet year of the hienntum *dy order
of the State Superintendent of Public Instrustion and the ap-~
provel of the Legislative Accountant™ to any alloocation ereate
od by the Aet,

We have briefly reviewed the wvarious provisions relat-
ing te the duties of the Legislative Asoountant. Hix Quties
are conocernsd largely with ochecking the work of the State De-
partwent of Education. ¥oat of such work is initiated by the
State Department and its officers, and then the actico of the
State Department ia subjest to eonfirmation or approval by the

ative Aceountant,

0f couree, there are instances where the two authorities
should aot together. For instanse, in Article & it is ande the
duty ¢f both h:formnlate rules and rezulations, If the Legis~
lative Ascountant makes oertain determinations whioh would ef-
foot his approval or rejection of an applicatiox aftar the same
has been passed on Yy Etats Department, then the two authori-
ties should attempt to work out and eliminate sny Jissagreement
or inscongistency in polliey.

This 1s about as definite an angwer as we can give to
the gensral type of queation asked., If a specific question
ariges, then if you will ask our opinion as to such qusastion,
i be glad to advise you.

wve wil
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". . .‘.. ;'.. -~
Your fourth question roads &s followst

.j' -7(4) Artiole 8 statos in part, 'and .tho mond-
. U Ang contraoting disztirict will be o0ligidble for an
. mueh palar aid ag is necessary to aupplo ont the
. -State Avnilatlo end Yocen) Maintonnace fuinvig, on
ths scliolasticn 1rom tho sending district aitondw
“ing a oohool in tho rocoiving district, to cover
tho approved cost of ingtruction por scholuatic  *
In the receiving scheool, providoed that guch ep-
proved coat shall not oxcead Loven Lollara an B
 FITty Cents (§7.50)° per month for five (8) wmonthg =
‘for hizh school ptudents or Five Dollars (55.00) -
opor month for five (5) months for olementax -
<. gtudontss?! QUESTIONI Ides this lenguace limik
+..the approvod cost of instruction for stato avalle -
B ablo. local maintenanco, and salary-ald funde to
» - &37.50 for hish solwol students and {86 for olo-
.montnry oetudonts to thoso disbriotn oontrnvtod to
nonnstato-aid sohools?” ,

v

- I -

. Article 8 of tho b111 authorizes, under cortain condle
tions, tho transfexr of tho eniire acholustic enrollment of a
-gchool district unable to maintain a sabisfaotory sohool to an
- aeerodited sehool of hichor rank, Vhore tao transfor is mado

- %o n school distvict not a ntato-ald school, the rollowina proe- .
,vﬁaion, quotod Lrom Article 8, 1s npplioablol , '

LY

. " oxAn Ir tho rocoiv!nr school 1o not a Binte
o ald echool. the gcholastle consus rolls both white
and colored shall be ocombinod, tho per capilm ope .
portiomicnt slhiall Lo paid direct to the roceiving
school, all local taxea of tho sonding contracting
Alstriot oxcopt thooso going to the intoroat and
adnkdng fund shall to erodited to tho roecoliving
. pehool by tho tox eollector as collocted, and the
. .gonding ocontraocting dlotrieot will bo olizible for PR
a8 moh salary aid as 1s nooossary to supploment tho . .



) i ‘ , 117
llonorable L. Ae Woods, page ¢33

stato Avalladlo and Local Maintonance funds, on &
“tho scholastios frox tho sonding district alionde
ing a scheol in the recoliving dlstriot, to covap
tho approved oconst of inntruction por acholastio

in tho rcooeiviny schvuol, provided that such ape
provod cost ohall not oxcood Hoven Nolliars and
Fiftg Conts (L7.00) por month for fiva (5) monihs
for high school students or Fivo uvollurs (Lledl) -
por month for five (5) months for elomuntary otue
dontg." (taphaafs nddedy) .

. This provision is Adontical to the 1941 provicion c¢x=

" copt for the addition of tho words "for five (5) mentho" undere
scored aboves At Lirst glanco it swiould appear thal tho total
coat of Instruction is Limited to {37.50 for high solhwol stu-
dents end 25,00 for oloncntary students, Dut vwe ars convinocod
that this was not thoe intent of the Logisolaturo, on tho othonr
band wo think- that such anounts wore intended to bo linmitations
on the smount of tho approved costi toward whloh ald could bo
grantod under Article 8, Of courso aid may be granted only Af
and to the oxtent that nsod io showne Opinlon o, 0=5237,

-~

Tho 1041 Act containod tho {7.£0 and 23,00 limitations,
but did not contain tha five months limitatlon. Lno £igurss of -
£37.80 for high ochnol students and £25.00 for clumontary students
are tho maximum amounta (on o monthly bagis of {750 and (4,00 _
- rappootively) toward which aid may bo grantod undor tho bille

T

¥lo havo arrivod at thip conolusfon, first, frou a cone
"sidoration of the Act Ateolf, A eimilar limltation apoars in
tho higzh achool tuitlon grant, :

oty

Yoroaovor, & short tims before the Lojislature pnsced tho
rural aid bill, it poosod louso B1ll Ro, 2567 which, waon: other
things, ralsod tho limlt of the Statoe por csplia apporiicnment

Lo 25,00, (foe also louso 1l No« £5G.) Thorefove, if tho
approvod ocost of instruotion Lrom all funds woroe limitod to

{£5,00 for olomontary ptudonts and.ths amount of pepr caplta ape
portionmont ia {25400, thon no aid ocould poesibly bo granted

DRSO S
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_. twoen the purpoaca ol ‘the two 1nwa 1a thus apparent.
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iy
8 quotod above
a

for auoh studonta, for that part of
v hall ba paid

nm'tr{dnn that "iha pey eanita anpo

L S

Article
tionmen

4!1'

diroot to tho rsceivina “gokoollT

Tho Bamo L0~islaturo enactod both Houaoe ill Lios 257

" and tho rural a1d Lill, It knew tho provisions of oald House

P31l Noe 257 whon the rural aid wes passod. It iz a funda-,

'lf montal canon of estatutory conatruetion that the Lozlslatura’
=7, ¥111 not bo prosumod to have dono & vain and foolish thing.

-

Tho omorgency clauae of Housg Bill No. £57 roads in
part as followst: %"Iho fact that tho progent law fixos a maxie

‘mr for tho per capita apporbiommont vhich is in oconfliset with

the forrula progerivod In said law, and the furthor fact that
tho public schools of tho State have boen unable to:rciain thelr

 trainod teachers and oporate thoir schools for tno minimum of

cix (6) months, as roquired by tho COnstitubion of Toxas, orocate
on omorgoency i # &€.,"  Sootlion 2 of Article 5 of tho rural ald
bill providoes in partt PTALlL schools of the mocrodited class
rocelving aid shall provide a torm of approzinmantoly nine (9}

i months, and schools of the unacoredited elass ehall provide a

torm of approximately olgh{ (8) months." The difforenco bes.

" In view of tho torouoinu you are adviaod that your .
quoation in anawored in the nouativo. -

'Ybur £ifth and lnot quoation roads a8 rollowst'_ ;-

"(56) You will noto that tho Aot malios provi-
slon for toachors for rosidont scholastics (Salary
Ald), providos trangportation for pupils eltior
to uoir own oochool or to mnothor achool (Trans-
portation Ald)}, and makos provision for tuiiion
to anothor achool vhon their grede is not offcrod
in the homo district (ligh tchool Tuition), QUIS=-
TIO0NHs Doasn the Aot pormit the granting of oithox
of "thoge typos of nid to any diatriot oxeopt upon

. 1 R .
L] . . e v [}
L) . . N
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-

the basis of approvod budsotary noed as provided o
" .for in the Act, such approved bodgotary nood to -
bo dotormined by tho authorizoed salary schedulo
plus the £130 por tonchor for all cthor ourroat
oxpenges?® - PR

. B -, * B - s

You have told \'13‘ that the queation in which you aro
intoreatod is whethor ncod muat boe shown bofore ald is grante
od, To think that the snswer to this question 1s plainly in

_ “the affirmative, - Sootlon 1 of Article 2 provides in parts

"The totel amount of approved exponfliiures
-+ leos tho total amount of rocolpts wil) boe tho
' ‘smount of Salary Ald to whioh a school will be
0ligibles @ # # ". (BEmphasis gupplied) -

-
r

: ~. Tho grantlng of salary aid 1s to be guide‘d.by‘hrtiolé 3of '
“tho Act with raespoot to the toashorepupil quota and tho salary

scheduls and length of torme
. : o

'Article 4 providos that cortain funds ere to bs used .

‘... to pay bigh sohool tultion "not to oxeeed Soven Dollars and
" Pifty Centa (57.50) por pupil por nmonth, and in no instance

¢hall moro than five (6) months tultion bo paid for any ono
pupil on tho consus Yol for eny ons school yoars & ¢ o%(fue
phogis supplied). Ce y o S ‘

la&ss

:-!"i‘iaé':oxbonao- of such trahspbrtation shall be - . }: '

patd on tho bapig of budgotery nocd aas indicated .

by opprovod ftate aid npplication, out of the

- funds horein allocated for transportatlion ald,
not to._exccod Two iollars and Twenty-five Cento
(22,857} por month per pupil for thooo attending
tho moat conveoniont ncoroditod hich school and
not more than One lollar and Seoventy-~fivoe Centa
($1.76) por month por pupil -for thoso transporte '
egitg)olombntary pohooln} # @ « " (Emphacia sup-
Piica). ‘ . L .

L]

-

Article & (Tranﬂpbrtation A14) reads in part ah fols =
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Sectlion 1 of Article 2 reads in part as followag

*The expsnditure will include salaries of
teachsrs a3 determined by ths salary scheduls:
stated herein, and a of (ne Hundred
Eighty Dollars (§180) per teacher per year
in acoredited schools and One Hundred Sixty
Dollars ($160) per teacher per year in unaé-
eredited sochools for other current expensesj
® 0 at (Emphasis supplied)

Article 8 among cother things provides thats

) * & o Bo ald shald be given unless it ocan

" be shown that all provisions of thias Act have
been conplied with and that such smount of aid
act needed as shown b{‘:ha approved bhud-
gt # & % 1 is gupplied)

We think it clear fpom these provisions that need
mugt be shown bafore ald may be granted, and baged upon such
need aid may be granted only to the amount of need sghown, bdbut
in no event in excass of the maximus sxmounts set by the Act.

/= ovED AUF/ 34 1 Very truly yours
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