OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENEQAL

Honorable A. L. Miller
County Attorney
Revton County

Hevton, Texsas

Dear 81ir:

Re:

fully considered by
quést as follows:

» the money peid into the (reasure
y{ vas paid. Novw the
' e fee justice of the
or £, there was & Qualified

he sheriff.

Art. 2373 the qualified volers of each
justice precinct in this state shall elect one Jjus-
tice for the precinoct,

"Please let me have your opinion @s to whom
this §3. 00, for each case vill belong to, or to

any one.”
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Article 1052, Vernon's Annotated Texas Code of Crim-
inal Procedure, reads &s follows: _

"Three Dollars shall be paid by the scounty
to the County Judge, or Judge of the Court at
lavw, and Two Pollars and fifty cents shall be
p&id by the county to the Justlce of the reace,
for each criminal action tried and finally dis-
posed of before him, Provided, howsver, that in
81l counties having a population of 20,000 or
leas, the Justice of the Pgace shall receive a
trial fee of Three Pollars. Such Judge or Justice
shall present to the Commiesioners'! Court of his
county at a regular term thereof, a written ac-
count specifying each oriminal action in which
he claims such fee, certified by such Judge or
Justice to be correct, and filed with the County
Clerk. The Commissioners' Court shall approve
auch acgount for suoch samount &8 they find to lLe
correct, and order 8 4raft to be lssued upon the
County Trdéasurer in favor of such Judge or Jus-
tice for the amount so approved., Provided the
Comaissianerst Court shazll not pay any account or
trial fees in any case tried &nd in which an asc-
quittal is had unless the State of Texas vas re-
presented in thes trial of said csuse by the County
Attorpney, or his assistant, Criminsl District At-
torney or his aasistant, and the certifiocate of
said Attorney is attached to said asccount certify-
ing to the fact that said cause vas tried, and
the State of Texas vas repressented, and that in
his judgment there vas sufficlient evidence in said
cause to demand & trisl of same. (As amended
Acts 1929, #lst leg., p. 239, ch. 10%, | 1; Acts
1529, M41st Leg., lst C. 8., p. 155, ¢h. 55, § 1.)"

Article 1011, Vernon's Annotated Texaa Code of Crim-
insl Procedure, reads as follows:

"Ro item of costs shall be taxed for g pur-
ported service which was not performed, or for
] sgrvige for which no fee 1s expressly provided
by law,



Honorable A. L. Miller, page 3

Ve Quote from & Texas Jurisprudence, pages 25 and 2%,

as follows:

inal

]

"} 8. -- Payment ¢f Fine. - One who has peid
& fine assossed against him and costs in the trial
court is not entitled to appeal. Thus in &n early
case it vas said that the defendant ‘'having treat-
ed ths matter as at an end, to permit him, after
having recognised te Jjudgment as valid &nd binding,
toc apply for & nev trial, and this bLeing refused,
to appeal, vould be entirely inconsistent.! But
no perscn other thanr the defendant can defeat his
right to appeal by paying the fine aud sosts as-
seased; the satisfaction of the Jjudgment so as to
prevent an appedl must come from the defendant
or from some one eoting by his authority."

We Qquote from the opinion of the Texas Court of Crim-
Appeals in the case of Ex Parte Von Koennsritsz, 286 3. W,
as follows:

"This is & dusl action, in wvhich the applicant
seeks the writ of habeas corpus, releasing him from
arrest, and alsoc seeks & writ of prohibitinn agsinst
J. C. Burch, justice of the peace of precinot MNo.
€ of Travis county, Tex, He asks that we issue &
writ of prohibition prohibiting Lhe said J.C. Burch,
justice of the peace as aforesaid, from trying hig
on & certain complaint which has been filed against
him in the justice court over vhich the said Burch
presides. HNe attaches & copy of the complaint un-
der which he is held, and this complaint alleges
thet on the 15th day of January, 1926, the appli-
eant, in Travis county, YTex., did unlavfully and
villfully drive and cpersaie a certain motor vehiocle
along sand upcn a certain publie highway, to wit,
along and upon 3outh Congress avenue, & strest with-
in the sorporate limits of Austin, Tex., an incor-
porated city, at a greater rate of speed than 25
miles per hour, etc.

"It is appellant's contention that the jus-
tioe of the pesce in precinct No. 6 is without Jjur-
isdiction to try said case, in view of the fact, &s
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appellant contends, that the offense vas committed,
if st all, in precinct Ko. 3 in Travis county. VWe
do not agree vith applicant's conteation that the
alleged anticipated trial of the applicant before
the Justice court of precinct No. & would be & mere
nullity. His action in the event of a trial, in
our Judgment, would not be void. Under the plain
terms of the statute itself, the Justice of pre-
oinct No. © has jJjurisdiction of the subject-matter
of the suit, Article 60, 1925 Revision C. C. P.

*If it be conceded that epplicant would have
the right upon proper motlion tU have the case tréns-~
ferred to the Justice precinct in which the &lleged
offense occurred, vhich question it is unnscessary
to decide in this case, it would still follow that
such right would not render the trial of the cause
in justice precinct No. 6 void. 3uppose the right
to be tried in the precinct vhere the offense vas
committed was undisputed, yet for some reason appli-
cant should not see fit to assert this right and
should plead guilty in & justice couwrt situsted in
a precinct diffsrent from the one in vhich the of-
fense vas committed; could it be caontended that a
valid Judgment could not be rendered against him un-
der these conditions?! We think not, The Court of
Civil Appeals in this state haas, ve think, correctly
stated the rule e&s follovs;g

®1The vord "void" can with no propriety de
applied to & thing which appears to be sound, and
which while in existence can cozmand and enforge
respeoct, and vhose infirmity cannot be made wani-
fest. If a Judgment resndered without ian fect bring-
ing the defendants into court cannot be attacked
collaterally on this ground unless the vant of au-
thority over them appears on the record, it is no
more void than if it vwere founded upon a mere mia-
conception of soms matter of law or of fagt ooourring
in the exercise of an unquestionable Jjurisdiction.
In either case the judgment can be avoided and made
functus officio by soms appropriate proceeding in-
stituted for that purpose; but, 1if not s0 avoided,
must be respected and enforced.! Duunn v. Taylor,
42 Tex. Civ, App. 21;1‘ 9“ 3. V. 5“7-
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*The anticipated sotion of the justice of the
petce of precinct No. € deing in no event more than
voidable, appliocant is not entitled to the relief

sought.

"1The doctrine is well settled, in this state
at least, that Iif the progesding under which & per-
san is held in custody and restrained of his libe
erty is merely voldable, he cannot dDe reletsed on
habe&s corpus, but must seek his remsdy in some
other mssnner. The ordinary mode of seeking redress
against & voidable judgment in & criminal proceed-
ing would be by appeal. The writ of habeas corpus
was never designed to operate a4s & writ of error, &
certioreri, or as an appeal.'’ Ex parte Boland, 11
Tex. App. 159; Ex parte MoKey, 82 Tex. Cr. R, 221,
199 8. ¥, 637; Bx parte Japan, 36 Tex. Cr. K. 482,
38 8, W. 43, and many oases cited in theae author-
ities.

"The matter in controversy being one in which
the Jjustice of the peace has jurisdiotion of the
subject-matter iavolved, ve will not decide Ques~
tions of practice in an action of this character
that may &rise on the trial of the case, As steted
by Judge Henderson in EBx parte Windsor (Tex. Cr.
App.) 78 3, W, 510:

"iWe ¥will not assume that the court below will
not properly administer the law, snd will not de-
termine questions presented to it, in e legal and
proper manner.' -

"For the reasons above stated, the writ of
habeas corpus and the writ of prohibition are both
refused.”

Under the facts stated the dice shooters plesaded
guilty to the Justice of the peace of precinot No. 1 and paid
their fines, the cases belng docketed and filed in justice pre-
cinct Ko. 1. Under Ex parte Von Koenneritz above eited such
judgments were not void for the Jjustice of precinet No. 1 had
Jurisdiction. Also the dice shoOters having peid thelir f(ines
could not appeal the cases. It 18 ouwr copinfon that the justice
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of the peace of precinct No. 1 vho accepted the pleas of guilt
is entitled to the fges provided by Article 1052, V.A.C.C.F.,
supra,

It 1is our further opinion that the Justice of the
peace of precinot No. 2, not having tried the cases, is not
entitled to any fees whatever in the matter.

In this sonhection ve vish to ¢all to your attention
the provisions of House Bill 342 of the 4#8th legislature of
Texas, effective August 10, 1943. We quote from Volume 5, Ver-
non's 1943 Texas Session lav Service, 48th legislature, Kegular
Session, pages 424-425, as follovs:

"Be it enacted by the legislature of the 8tste of
Texas:

"Section 1. No person shall be tried in any
misdeme&nor case in any Justice Precinet Court ex-
cept in the precinot in vhich the offense vas com-
mitted, or in which the defendant resides; provided
thet in any misdemeanor case .n vhich the offense
vas comuitted in a precinct wvhere there is no quali-
fied Justice Precinct Court, then trial shall be had
in ths next adjacent precinct in the same county
vhich may have & duly Qualified Justice Frecinct
Court, or in the precinct in which the defendant
may reside; provided that in any such misdemeanor
case, upon disqualification for eny reason et all
Justices of the Peace in the precinot where the of-
fense vas committed, such case may be tried in the
next adjoining precinect in the same county, having
a duly qualified Justice of the Peace; provided
that, upon agreemsnt betveen the attorney repre-
senting the 3tate and eaoh defendant or his attor-
ney, vhich said egreement shall be reduced to writ-
ing, signed by ssgid attorney repressnting the State
and each defendant or his attorney, and filed in
the Justice Court in which sach: misdemeanor case 1is
pending, the Justice of the Peace bsfore whom sush
case is pending may, in his discretion, transfer
such cause to the Justice Court of any other pre-
cinct in the same county, named in such agreement;
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provided that in any misdemeanor case in the Jus-
tice Court in which tvo (2) or more defendants are
to be tried Jjointly, such case¢ may be tried in @
Justice Court of the precinct where the offense vwas
committed, or vhere any of the defsndants reside.

"Sec. 1-A. No consteble shall be allowed a
fee in any misdemeancr cs8se ariasing in &ny precinct
other than the one for which he has been slected or
appointed, except through an order duly entered
upen the Hinuteq_yr the County Cormmissioners Court.

"S¢c. 1-B. Any Justice of the Peace, Constable,
Deputy Constable, Sheriff, or Deputy Sheriff either
¢lected or appointed, viclating any provision of
this Act shall be punished by fine of not less than
One Hundred Dollars ($100) nor more than Five Hund-
red Dollars ($500) and shell be subject to be re-
moved from offioe by action brought in District Court
for that purposs.

"3e¢., 2. All laws and parts of laws in con-
flict herevith are hereby repealed to the extent of
suck confiict,

"3ec, 3. The fact that many persons are daily
being prosecuted for misdemeanors in Justice Courts
&t consgiderable distances from their homes and from
the precinets in which the offenses vwere committed,
for the purpose of inducing such persons to plead
guilty, createa an_emergency and an imperative pub-
1i¢ necessity that the Constitutional RKule reqQuix-
ing bills to be read on three several days in each
House be suspended, and said Rule is hereby suspend-
ed, and this Act shall take effect and be in force
from and after its passage, and it is so enacted.

"Passed the House, April 7, 19&%; Yeas 125,
Nays 1B; passed the Senate, April 29, 1943, by &
viva voce vote.

"Aprroved May 6, 1943,

"Effective G0 days after May 12, 1943, date of
ad journment . "
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When Bouée Bill No, 342, supra, becomes effective ox
August 10, 1943, it will control inscfar as the filing of mis-
deneanor complajipts in justice courts are concerned,

Trusting that thls satisfactorily answers your in-
Quiries, vwe ars

Very truly yours
ATTURREY GENERAL OF TRBXAS

By 77/;3 %Mw%

Wi, J. Fanning
Assistant

- APPROVED



