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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MARN
ATTORNEY GEMERAL

HSonorable ¥Yeaver HE. Baker

Chairman, State Beard of Control
Augtin, Texas , 43 7
Dear kr. Bakery Opinton Xo,

Ret Authority arintendents
of eleemosynary and mesatal\hospitals

of th e to ntilizathe)labor
and eryi of inmates Of/such 4n-
at .

You make the foll uin for an Opiﬁion £ om
this depariment, to-wit '

*Since thg e¢r of 3 ecause of the emergency
‘of war and price o gtrict n s\the E8tate Board of Con-
trol has encountefed fficult cbtaining fresh meat
supplies for th¢ appro 21,000 wards of the State of
Texas. Our need\a 000 pounds monthly. The big
packers refuse to pid As a congequence, vaé injtiated a plan
of purchaping : @ Moof and thus far we have been
able to ake ed in a reasonably satisfactory
vay ¢ gz of monoy to the State,

for d--os 40 1iv;¢to-k during this season as possible. The
farm ladde d by /the State at the varlous institutions will
Do E han 254 of the amount of feed that will be
required td\take care of the needs of this livestock during a
fiscal year. At the present time, there is nuch feed and grain
in the vicinity of each institution that could be gathered by
employecs and patiemts of our institutions on a basis of a
percentage of the orop to the owner and a perocntage to the
institution supplying the lahor, or on some other basis.

¥3ince the establishment of the eleemoaynary systom,
perhaps 50% of the actual work performed on the grounds, in
the gardens, on the farms and dairy has heen done by patient
labor. All psychiatrists agree that properly supervised labor
and reoreation actually benefit many patients mwore than any
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other thing that can bo done for them. XNo patient or in-
wate of one of our schoolws is ever required to perform

any labor against his will, although the mantal paticnts
may not logally be able to give consent, neverthelegs

they do know what they are doing ani enjoy the work. It
is figured that § patients will do the work of one ordinary

laborer, when they are proparly carel for by the employeecs
of the State.

®*The Stato Board of Control would iike very zuch
to utilize, as soon as possible, and hereafter, the employ-
e¢cu, patients and immates of our schools, on garden and ag-
riocultural lands adjacent or near each institution for the
purpose of obhtalning fecd for domestio livestock or food
for persons in our custody on some basis of cobhtaining the
fruits of thelr labor for the benefit of the institution,
Will you, therefore, advise us as follows,

*(1) VWould the Doctor-Superintendent of any mental
hospital in Texas have the right to make an agreement with an
owner of a farm or garden ¢rop, to harvest such crop, vith a
share to the owner and a share to the institutions, by use of
patient labor, supervised by regularly employed attendants,
whare in the judgment of such Doctor-Superintendent, such
labor would in fact bemefit such patients and further pro-
vided that such action was taken by and with the consent
of the State Board of Controlt

%*(2) 1If you ansver the above inquiry in the affirma-
tive, would the same rule apply to Superintendcents of ocur elee-
mogynary schools and corroctional schools vhere the inmate popu~
lation 1s without mental defects?

®(3) Where the Doctor-Superintendent of a wmental in-
stitution was of the opinion that it would benefit patients,
could such Doctor-Superintendent, by and with the oonsont of
the soard of Control, purchase an agriculiural corop adjacent,
or near guch institution apd harvest such crop, with patient
labor, properly superviased by regular attendants, whem 4t
vag tho opinton of such Dogtor-Superintendent that such labeor
would prove c¢f benefit to the patient?t

¥(4) If you have answered Question 3 in the affirma-
tive, would the same rule apply to elecmosynary and correction-
4l schoolst '

"1f neither of the above policices can he pursued as a
matter of law, 40 you know of any method or policy that can be
Utilized to effect the purposes set out in the caption of this
inquiry that would not be violative of the law?
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*In view of the fact that we need to im-
mediately begin to take sotion in this matter,
if such can boe done, beocause of the fact that
many forage corops are now matured, we would ap-
prec%ate your early attemtion to these ingquir-~
les,

The problem with which you are confromted 1is
quite an important one, and you are to be comnended in
secking to work ocut its golution.

Tour inquiry is general -~- that is, with re-
spect to the classes ol institutions and not with re-
spect to any particular institution -- and our answer
will be accordingly broad.

d There is involved in the consideration the
general policy of the State with respoct to persons in
her custody, whether as convicts in prisons, patients in
hospitals, or inmates of ocur eleemosynary institutions,
with respect to the personal services of such persons.
All such persons are in the custodial care of the State
for the good of the ward and the general public as well.
Where there is a specific statute with respect to such
matter, it would of course control, but in the absence
of such statute there is necessarily implied, we think,
the right of the State to the reasonable gervices of such
wards, not inconsistent with or destructive of this whole-
asome custocdial care.

In Opinion No, 0-~4727 wve advised the Tcxas Prison
Board that with respect to convict labor the policy of the
State, as evidenced by statuto, prohibits the use of conviot
labor for the benefit of private persons.

In Opinion Ko, 0-4793 addressed to you, we advised
that there existed no authority to permit inuates of the
Gatesville State School for Loys to work for hire.

In the course of that opinion we pointed out the
reason for this policy in the following wordas;

%Cne, if not the chief concern of the law
is that juveniles committed to the Training School
shall be under the immediate supervision provided
by law -- that is, of the officers and perscons
named in the statutes.



Honorable ¥eaver H. Baker - page 4.

®Ciearly, if the inmates were hired out
to Farmers to assist them in zataering their
creps, or in other farm work, at peack times,
or otherwise, the boys would not be under
the immediate supervision of the constituted
authorities for such period, but, cn the con~
trary, would be under the immediate supervie-
ion to an extent of the farmer or farmers to
whom they were hired. The wards of the Insti-
tution are not zshattels to be hartered, hired
or loaned for the convendence of the farmers
or the convenience or profit to the State.
ine particular work mentioned by you may well
be a helpful one in a worthy cause, and of no
hurt to the juveniles. But, granting the pow-
er, therao would he no stopping place. Once
recognized to exist, the power could bhe exerw
cised in ways most damaging and hurtful to the
wards ,*

Upon these consideraticns your plan contemplated
in Question 1 1s out of heunds. Under such a plan the ward
or ipmate would in legal esgence be hired out and under the
control ¢f the employer, whether the compensation be in
money cor other kind of property.

Your sccond suggestci plan centaintd in Qnestion

3, hottever, Goes not fall withidn the condomnation of the
pelicy of non—-hiring out adove discusged. As matter of
law, we see no valid cbjection t¢ the adoption of such a
cash ami carry plan, where sush supplies are such as are
authorized to be purchased by the institution gonerally.
Ly this plan to purchase and harvest, or process, there

is no elcment of hiring ocut the Statets wards involved.

Un the contrary, they are at all times within the proper
custodlal care of the State aguthoritioes.

Wec think such a plan may be asdopted and carried
out by the authorities in control of our mental institu-
tions, and likowise ocur elecuwsynary and correctional
schools. As a policy or practice it is not condemmed by
law, though, of course, like any other lawful policy or
practice it right be subject to abuse. It 4s capadble of
¥ise use, and could result in considerable cconomy in
thege institutions.
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policy in the maintenance of such institutiong 1s not one of
profit to the State in any respect, but rather for the bene-
fit of the patient or inmate, and that personal labor or ser-
vice of such patient or inmate is itself a part of the cor-
rectional treatment or care, and ordinarily should be volun-
tarily performed dby the inmate. The performance, nature and
extent of such labor is such as reasonahly prudent officilals
under such circumstances would permit, having due regard to
the welfare of the patient or other inmates.

In Clough v. Worgham, 74 8. W. 3530, it vas specitio—
ally held that no law or public policy forbids the woridng of
an inmate of the State Lunatic Asylpm outside the grounds of
the institution, the court saying:

s & », Appellants insist that whenever a
person is found insane by a proper court, and
corrdtted to the asylum for rostraint and treat-
went, 1t 1s negligence per seo for the authori-
tics in charge of such asyluom to permit such
person te leave the asylum grounds. ¥e have
carefully examined all of the statutory pro-
visions bearing upon the subject, but we are
unabie to agree with this contention. It is
true that, in order to admit & person as an
inmate to an insane asylym, the court mmst
find that he is of unsound mind, and that 1t
is necessary that he should be placed under
restraint, and the judgment of the court in
such case is that he he conveyed to the luna-
tioc asylum for restraint and treatment. Rev.
St. 1895, arts, 133, 135. But we have found
no provision of law which requires that such
person must be confined within the walls or

upon the grounds of such asylym. In this
case 1t will be noted that the insane per-
sons wvore not unrestrained at the time the
injury occurred., If they had been permitted
to leave the asylum or its grounds without
any restraint whatever, a different question
would be presented; but the gquestion here pre-
sented is vhether it 1s a violation of legal
duty to permit such persons to leave the
asylum prowises, oven under restraint. There
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is no direct provision of the lav to this
ef'fect, nor any provision from which such
conclusion can be reasonably inferred; and,
this bLelng tho case, we ¢conclude that the
Legislature cnly intended that such persons
should he restrainel, but that the chbaracter
and extent of such restraint, and whether
such porsonsg should at all times be cenfined
within the grounda of the asylum, was lef't
to the discretion of the officials upon wvhom
the duty devolved ,®

A writ of arror 1o the judginent was refused, and
this 1s decisive as to an insame ward. For oven stronger
reagons the rule is the sape 1n.reapect t0 wards or in-
mates not 50 afflicted.,

Our holdingz is not impelled by any consideration
of war or cther cmergency whatsoever, Emergency can not
confer official power vhere none othervige exists. It only
aflords opportunity to oxercise a power already exiasting.

Trusting that vhat we have said thus generally
is suffiolent to answer your guestions, we are

Yery truly yours

alz 3, 1948 ATTORNEY GHREHAL OF 7
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