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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
o AUSTIN

GEnALD €, MANN
ArronMEY GENERAL

fion. Sidney lLatham
Secretaxry of State
fustin, Texes

Dear 3ir:
Opinion Fo., 0-8547
He: Wwhat 1g the proper U or
computing the franchi »
of he wiér Yongy Leaf L ey
hgton, Texas?t
You request the opindon \of % departnant on the
question eonitained in your lett f 82, Quoted below,
as followsg

e lly paid upon the stook, theredy

ire ascunt of capital stoek, and

am franchise tax of $20,00 for the tax
Yy 1 1943,

#inaetion of the ocorporatican's franohise
tax report discloses thet it had ia excess of $14,000,00
in esecounts payable as &t the close of business Degember
1942, and Q868,714.49 shown as *To Itookholders upon Final
' Laouidltlon*

Q
~

HO COMMUNICATION 18 TO SE CONSTRULD Al A DEPARTMENTAL OPIMION UNLESS APFROVED BY THE ATTOANEY GENERAL OR FIRET Asetd
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"1t is our oriniun tha tha dedts cf e corporation
enterin 4 atate of liquidation must firat be paid and
any disetribution mede to the stookholders first charged
ageinat surplus bdalances, and apply the remaining
dividends agairnst the entstanding capitel stock, JIf this
procedure had been rollowed, approximately 2363,000,00
in cutstandinr- capital stock would nave been availabhle
for oornslideratiocn in computing the amount of franchiae
tax payable,

"ln view of the above faats, should this department
accept the minimum payment of $20.,00 iz full satisfaction
of the eorporation‘'s franehise teax or should we compute
the tex upon $362,714.49 shown as due *T9 Stookholders
upon Fianal Liquidation®*e™

e shall alao consider in this eonnsetion the letter
of Lonorable J. L, Lockett, dated July £6, as followst

*"The ccoasion for this letter 1a a letter just re-
csived from the office of the 3eoretary of State dated
July 24, 1943, oopy of which is attached hereto,

*"In coaneeation with your eonsideration of the ques-
tion submitted tc you dy the Searetary of .tate, we would
like t0 Lave You teke into considerstion the toilowi
faotas, affidavit or other verifiention of whioch will bs
furnished to you if s0 desired:

*Liquidation of Wier long lLeaf Lumber COompany hed
been under conasideratien, and ia faet agreed upon among
the atockholders, for moaths prior to the end of the
yoar 1948. At a meeting of the stoekholders held on
or about Noveaber l4, 1948, liquidation was agreed upon
but formal aetion thereon was nct teken because the
reguired prior notice of the mesting had not been given,
s0 that immediately after adjournment of that meeting
proper notice was issued for & meeting on December 19,
1042, at which all of the stook outstanding was voted
for iiquidation and dissolution of the oorporation to
be effeated forthwith, Thereafter, and prior to Decem-
ber 351, 1942, the corporation setually sold and delivered
its mill, whiol: had been previously shut downg its logging
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operations had been previously discoatinued, The
entire licuidating distribution of #1,030,000 in
cash was paid out after adoption of the resolution
for liquidetion and dissolution ard after sale of the
mill, ete. An arffidavit in eompliance with Revised
Statute 7097 showing theo corporation was in aotual
dissolution was filed with the franchise tax report,

From the infermation bhefore us, there ia no
question but that the Wiér Loag Lear Lumber Company is in
the rLrocess of bona fide liquidation, within the purview
of Article 7097, V. R. C. 8. This bdeing true, the sole
queation for our determination {s, what amount of franchise
tax, if eny under the law, does the Wlier Long Leaf lumber
Cog;any owe under Article 7097, V. P. C, 3,, reading eas
followst

"If & corporation is actually in process of
liquidation, such ocorporation shall only be required
to pay a frenochise tax calsulated upon the Aaifferendce

between the amount of s tock ae¢ ly 1ssued and the
apount of Lignidating §Ev%§on§l aoiégzzz Egid upon
such stocki prov + that the president and secretary
-3

sush ocorporation ahall make affidarvit as to the
totel amount of eapital astoock iasued and as to the :
azxount of liquideting dividends acetumlly paid and that
such corporation is in an aatndl dona fide state of
liquidetion.” (Zmphasis added)

ve deem it helpful in an effort to arrive at a
correct answer to this question, to raview briefly the
enactaenta of the legislature im regard to franchise taxes
levied against corpoarations. A nominal frenehise tax was
first imposed upon foreign and domestio corporatiens in
1895. This statute was amended in 109Y.({Acts 25th Legisla-
ture, Chapter 104} By the terms of the amendment, a mueh
larger franchise tax was imposed than under the previous
acts,

In 1907, (Aets 30th legislature, First Called
jession, Chapter 83, p. 508) by amendment, franchise taxes
were agaln.largely inereased. In this amendment of } 907,
whieh is a somplete rranchise tax law, there wae firat added
what is now Article 7097, V. R. C. S., whioch has remained
unchanged in &)l subsequent revisions and codifioations of
the franchiwe tax leaw,
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Insofar a3 we have been able to ascertalin in e
ocareful research, thiz provision of our statutes has never
been judiclally construed. The 1007 Aot, which first
inocorporated what is now Artiole 7097, fixed the franchise
tax upon the oapital stock issued and outstanding, plus
the surplus and undivided prorita. This, of course, is a
tax upon the right to do business of a goinr conoern.
qbseQuent revisions and amendments have increased the
tax and broadsned the base, but Artiocle 7007 has remained

unchanged.

¥hen Article 7097 weas edded, & method was ﬁro-
vided for calculating the franohise tax whieh eorporations
in the proeess of licuidation are required to pay. In other

words, the statute prescribed a rule or method of ocslculating

the franglise tax due by a corporeticon in the process of
liquidation as 4istinguished from & goln> coucern, or one
doing business., In construing the lenrsuage of Article 7097,
it seoms comparatively simple for us to deterxine what is
meant by "the amount of stoek actually issued,” but 1t is
not =0 casy to detersine what is meant by "the amount of
liquidating dividends actually peid upon such stoek,” the
difference betwean these two constituting the basis upon
wilch a ocorporation in proocess of liquidation prays a fran-
chise tax. The term "liquidating dividend” has bean Jjudioci-
ally defined several times, and with slight variatios or in
subatantial acoord with that expressed in the cese of Kelly
v. Calloway, 66 F. {(24) 872, in the following lanruaget

*"As ordinarily understood, a dividend is a divi-
dend even though it is paid out of & surplus; likewlse,
as ordinarily understood, a ;;guidctlng‘dlviaond which
is palé, incidental to the oonclusion ¢ oOrpora-
tion's life, is not a dividend; it oay bDe merely &
retura of capital.” (Emphasis added)

The case of Gossett v. Commissioner of Internal
Revenue, B89 F. (24) 345, ia of some aid in oclarifying the
distinotion between an ordinary dividend paid ocut of earned
surplus and a liquidating dividend paid by a oorporation in
bona fide process of liqulidetion, Froa this oase we quote

as rollowitﬂ

*
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"shortly aftor v e -.xtreordinarily large %0 per
cent, dividend was pajd out of tle money received for
the gale of tihe ocorporation. Certainly at the time
of the payment of the dividend in queation the corpore-
tion was not a goinr aonecern, in the legal sense, as
its dissolution was already under way. It makes no
difference what the direetors called it when the divi-
dend wen declare’, sor does the faet that subsequent
dividends were termed ‘'liquidating®' dividends when this
perticular dividend was not ec termsd alter its character.
The question of whether it was a ‘'partial liquidating
dividend’ is tc be determined, not from what it was
oalled, but by the faots as shown by the reocord, The
reoard shows that {t was a very unusual dividend, and
entirely ocutaide of the due ocourse of the dbusiness of
the ocorpoeration.

“Phe decision of the Commissioner and the Board
that it was a ‘partial liqQuidating! dividend was clearly
right, eand petitionere were rroperly chargeable in their
income tax with the amount of the dividend ‘as if they
had sold their stook to third persons,'*"

Our statutes apecifically rrovide for voluntery
dissolution of ocorporutions, Articles 13E7, Subdivision 4,
1388 and 1389, V. R, C. 8., #nd ths ocperation of these sta-
tutes is discgussed in the case of Clayton v. Southwestern
Life Insurange Co.,158 5.% (24) 820, in the following lan~
suages

*The statute (Art. 138Y, sudd. 4) provides for the
voluntary dissolution of a eorporation by the writtean
consent of all stookholders, sertified to and filed with
the Jearetary of State; and, in such case (Art., 1388),
provides that the president, directors or mamagers of
the affaira of the oorporntioa, at the time of the 4iseo-
lution, shall be trusteeca of the oreditors and stockholders,
‘with power to settle the affairs, colleet the outstasding
debts, end divide the moneys and other property among the
stockholders after paying the debtas due and Gwing by such
corporation at the time of its dissolution ¥ ¢ ¢ and for
this purpose they may in the name of euch ocorporatiosn,
sell, obnvey and tranafer all real and personal proparty
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belonging to/iuch oompany, oo0llect all debts, ocompromise
sontroversiss, maintain or defend Judiolal proceedings,
and exercise Mull power and authority of said ocompany
over such assets and property.'; 1t being alec provided
(Art, 138¢0) that The existence of every corporation may
be eontinued for tiree years after ite 4issolution from
whatever ocause, for the purpose of enadling those charged
with the duty, to settle up ita srfairs, ' ~ *!

“Construing tle several provisions of the statute
on the subjeot of dissolution, we think it obvious that,
where a receiver ie not appointed, a ocorraration exists
as 8 legal entity for three years from the rfiling of the
certifigate of dissolution with the Jearetary of 3State,
unless its affairs are sooner settled, debts paid, and
money or other property, if any on hand, divided among
the stoekholders, Until the three yesars elapse, or the
affairs of the eorporation are fully settled, it hes a
limited or de faoto existence for winddag-up purposes."”

The thres year limitation is merely fixed as =
neasure of suffiocient time to allow the dissolving corporation
to pay ite debts, if any, and divide the money or other property
on hand emong the stockholders. If these necessary prerequisites
of complete dissolution are accomplished prior to the expiration
of three years, we see no reason why its existence as a legal
sntity is not thereby effectively terminated.,

¥e are constrained to the view that Article 7097,
supra, presoribes s definite and exelusive basis for the deter-
nunntion of the amount of franehise tax to be paid by a oorpora-
tion in procese of liquidetion, and that we should consider it
separate and apart from the basis previded by statute for the
determination of the amount of franehise tax dus by a going
congexrn not in the process of liquidetion. This i{s dorne out
by en expression found in the cese of Ross Amigos 011 Co. v,
itate, 136 d.%, (24) 798, (Supreme Court) from which we quote
a8 followst

"Artiocle 7097 provides the rule or methed for cal-
culating the franchise tax which corporations in the
process of liquidation shall be required to pay.*”
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1f this view be ocorrect, let us apply it to the
fects disoloaed in the affidavit filed by the W¥ler Long
leaf Luxber Company, the ocorporation io process of liquida-
tion, a# required dy said article. It is cbserved that the
basis for the determination of the tax involves & prooess
of subtraction, that is, to find the 4ifference between the
cé;ital stock aotuslly issued and tre amount of liquidating
dividends aotually paid upan suehr stock, The capital stook
sotually issued by the corporation in thias case is $1,000,000.,
whicl we think econstitutes the minuend in the nuhtrnoiing
operation necessary to determine the basis for the tax and
the liquidating dividends actually paid upon such tax,
1,050,000, which we think ccnstitutes the subtrahend in
th{t subtracting operation, thus leaving no difference within
the purview of the statute upon which the freanehise tax is
to be caloulated against this oapporation in liquidation.

¥é do not thimk it of any partioular moment that
there was set up on the books of the corporation the item
of 3360,714.49 "To stookholders upon rinal liquidation.”
This 18 an asset in legal effect of the stockholders and
noy of the corporation. Under the authority of Bynum et al,
v. Comnissioner of lnternal Reveoue, 113 Fr. (8d) a corporas-
tion is not required to distridute all of the surplus prior
to proceeding with distridbution of the sssets by ligquidating
dividends. This case holds in effeet that where a eorporation
80ld a portion of ite assets, and pursuant to resolution to
liquidate pald two dividends which were endorsed as liquidating
dividends on: otock wiieh had & nominal par value of one dollar,
there was a good rnith psrtial liquidation, and the dividends
were liquidating 4ividends fros which eost ‘of stoek eowld be
dedueted in oonputing;ctookhnldorc' net inoome, notwithatanding
the sorporation retalined assets in excess of the nominal par
value of the shares of stoek, It muat be borne in miad that
the franchise tax, sueh as we have in our statutes, is for the
privilege of doing bdusiness and not for quitting bunincas.

But in order that a aeorporation which has ceased to
do business but has not aetually termineted its legal entisy,
wiiich {s eaoccorded the privilege of winding up its affairs, may
not esecape altogether the durden of taxation, Article ?094
supra, was enegted. 3inoe under this statute in our view in
the instant case, liquidation has proceeded to whore there is
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no difrerence between t he stook actually issued eand the
amount of liquidating dividends esotually pald on suoch stook
upon whieh to cgeloulate the tax, the corporation would bde
subjeot only to the minimum tax of twenty dollars imposed
upon all corporations not otherwise sud jeet tu tax,

rrom the foregoing, it {s eppareat that we are
of the view that the Wier lLong Leaf lLumber Company is sub-
Jeet only to the minizum tax of ty dollars, which it
has paid or tendered,

It should de borne in mind that this opinion is
intended to apply %o the instant csse only and to the facts
submitted in conneetion therewith, and should not be taken
as applying to any other eorporation unless in aetual process
of & bona fide liquidation, under the same or similar state
of Tasta,

Yours very truly
ATTORRLY CENERAL OF TKXAS

= Pl
r) loller

' Assistant
LFLt AMM
.. ~SER 20, 1943



