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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

ATHORREY GEMERAL

Honorabvle Geo. H. Sheppard
Comptroller of Public Acocounts
Austin, Texes

Dear 34{r: Oninlon No. 0-548¢

Yo Bill V6. 379, Aots
Sessloh of\{he Forty-eight Le~

276, K. C. S. of
lerein, andi whether
¥ 1072 of the Penal

379 contains the following caption:
AN ACT

aend Apticle 7076, Revised Civil Statutes,
Texas, \1925, Title: Texes and Taration, as
amended by Section 9 of Seotion 2 (b) of
Senate Bill No. L12, Chapter 192, acts 1933,

cernLpid Legitlafury. Saciay, fessions o

Chapter 13, Acts, 1935, Zorty~sixth Legislaturs,

LY co
™
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Regular Session, rroviding for certain reports
to de xade by the ereoutors and adninistrators
of estates of decedents, and providing that the
clerks of Probate and County Courts shall fure
nish certain information relating to ectates of
decedents to the Comptroller of Fudblie Adcounts,
for the purpose of enadling him to determine the
inheritance tax liadbility of such en estatej and
deoclaring an emsrzensy.

In 3eo8ion 1 of House Bill 379 the description con-
tained in the caption is repeated ss follows:

_ »Zeotion 1. That Artiele 7076, Revised Civil
Statutes, Texas, 1925, Titlet Taxem and Taxatiocn,
as ananied by 3ecslion 9 of Zection 2(d) of Senats
8111 No. 412, Chapter 192, Acts, 1933, rForty-thinrd
Legislature, regular Session, es axmended dy Seg-
tion 5, Bouse Bill No. 990, Chapter 13, Aots 1939,
rorty-sixth Legislature, Regular Session, be and
the seme is hersby amended to read as follows:

..u‘iol. 7076. L] ] '".

To feoilitate san understending of the problems in-
volved in ysur request we sumamarize below the legislative
history of the various eots pertinent to your fnquiry to-
gether with s sketch of the contents thercof:

(a) article ZO¥6, E.Cs3.: 28 onacted in the
reviaion o this Artiocle contained ncrely
a short provision oconferring authority to insti-
tate suita for penalties arising out of viola-
tions orf the tax statutes uron the Attorney GCene

eral and fizing the venue of such suits,.

(L) 1n 1933 this article was anended by
Section 1 of Jenate 5111 412, Chapter

s ActS Of the kegular Session of the
-Forsy-third Legislature, to inolule de=-
tailed provisions o-tnbiishlng a meoh-

anism for the collection of delinguent
3tate taxes by the Htate Tax Hoard,
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(2) Frior to the passage of House Bill
u:. 379, Article 7076 stood es indisated
above, _

(b) The 1933 Aet;: Senate Bill 412, Chapter 192,
Acts of the Regular Sesaion of the Porty-third le-
Zislature agseomplished, fater alia, two things:

{1) Section 1 thereof amenied Article
7076 as Indlcated above.

{(2) Seotion 9 of Seetion 2(b) thereof
contaIfNed & new provisioR requiring
county olerks to submit certain reports
{n inheritance tax matters to the Comp-
troller of Pudlie acoounts and fized a
penalty for refussl to comply with this
requirement. This seetion has been listed
by the pubdlishers as Article 107a of Ver-
aon's annotated FPenal Code.

(e) The Aottt Seotion 5 of House Bill 990,
Chapter 13, aots © ¢ Regular Session of the rorty-
sixth Legislsture eamended Section 9 of Seotion 2 (b{
of the 1932 ict by makxing slight alterations in the
wording thereof and by providing that the cost of
the inheritance tax reports to be submisted By county
clerks be taxed ss part of the ooasts of the prodate
oourt., This Aot in no way referred to or affected
artiole 7076, After this amendment the law relative
to inheritance tax reports remained static until the
pussage of House Bill 379.

(4) The 1 Act: House 5ill 379, Aets of the

3 Torty-eighth Leglalat
5:8“1:: h:;i:ig qaes on? egngaf%o Py ¢ sapilén
anz th its firat seetion the references quoted
sbove, but the Jody of the Aot affects the subd-

nission of inheritance tax reporta by requiring
that exeoutors and administrators submit oertaia
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reports to the couaty olerks and by reenssting
in a slightly altered fora the provisions of the
1933 Aet and itz 1939 amendment relative to the
rorwarding of reports to the Comptrollsr. This
Aot in no way refers to or involves collections
of delinquent taxes or psnalties of the type
covered by Article 7076,

Thus it will Ye sesn that House Bill 379 purports
to amsnd Article 7076 es amended b{ segtion 9 of Sub=geg~
tioa 2(b) of a 1933 aet and as a:ain anended by a 1939 les,
wheress in fact Artiocle 7076 was asended by aection 1 of
the 1%33 aot and was never axended In 1939. Moreover, sle
tho the sudbject 4desld with in House 31411 379 is entirely
forelgn to the mattars Reretofore treated ia Artisle 7076,
the subject of this B{ll is 1dentical with that contained
in 3ection 9 of ube-section 7{b) of the 1933 aet and in the
olted 1939 Act., In this ansmalous situation you ask that
we agsoertain the validity and effeat of House Bill 379,

Although we have found no desision of & Texss
court covering a situation of this kxini, we feel that the
principles herstofore announsed by our ocourts, when eoupled

with decisions froz other Jurisdictiocns, arford a solution
to this prodlem.

Seotion 35 of article 11l of our Constitusion
provides;

*%o bill, (except genersl appropriation dills,
whioh may exmbrace the various subjeots and accounts
for and on ascount of which moneys are lpproprlato&‘
shall contain nore than one sudbjeot which shall de
expressed in its title, But 1f sny subjeot shall de
embraced in an sct, which sbhall not be expressed in
the title, such set shall be vold only as to so much
thereof, as shall not be §2 expressed.”

axe and Invest-

In Znglish & Soottish American Hortgg o
, our Suprexe

ment Company ¥. Hsrdy, 93 Tex. 289, 55 8.w. 1
Court said of this provision!
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*"The object Of the requiresment that the subd-
Ject of an aot should de stated in its title is
sinply to direot attendion to the sudjest to de
1..2-1.a-¢ upon,*

Other ocourds in this Stute have declared that the
purpose of a caption is to notify all concerned of the soope
of the aot, Staples v. Kirby Petroleum Company, 250 8.¥.293,
that the Sitle should be sufficiens to advise the laegislature,
as well as any other reader, of ths contents of the aot, Hooth
v. Board of kducaiiom, 70 6, w. (24) 350 (dismissed), thet
the oaption ahould name the purposes of tde sect, Eldridge v.
Zldridge, 259 S.W. 209, and that a caption must direoct atten-
tion to the subject matter of the act, Providence Washington
Insurance Compeny v. Levy, 189 8.w, 1535. reversed on other
grounds, 222 S.¥. 216. Pinally, in determining the surfioiency
of a caption our courts have said that any doudts W 11 bde
resolved 1in faver of the validity of the statute. 39 Tex,

Jur, | 36 and ceses oited therein.

In State v. cro.l, 29 S. K. ’27 (ﬂo?‘c’. an act
by its terms amended and reenacted Section 2 of Chapter
112 of the west Virginia Code and asde no mention of Ses-
tion 11 of thes same Chapter. The subject matter of the
act was forefgn to Seetion 2 dut was closely related to
Jeotion 11. JIn holding that the act actually amended Sec=
tion 11 and in no way affeoted sSeotion 2 the Court said:

"As to chapter A9, Acts 1897, it sppears
to me to be ixaportant to refer to the faot that
it amends and re-enacts section 2 of ochapter 112
of the Code, instead of seation 1ll. This misneming
of the nootion is clerical error. we look at the
iatent of the legislature in a given act as we
do the act of private perties in a deed. We lock
at the legislation in this asct, and we see plainly
that it relatea to sestion 1l of the Code of 1891,
and has not the feintest reference %o the matter
of section 2. We see that the intent wes to legis-
late upon the sudjsect of speclial Jjudges, not upon
the sudjeot of the jurisiiction of airoult esourts,
which 1s the subject of section 2. The legislature
414 not intend to wipe out that important section
2. It has merely erred in giving the numder of the

et al
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section intended to be aated on. ‘that would le
falsa denonstratio, false desoription, wkich
is slways rejected when other matter of the
sat or deed or other instrument speaks the
real purpose. The aot affests segtion 11, not
section 2, of chapter 1ll2.*

In Lowell v, *.'hin‘ton County Ky. CO.. 37 atl.
869, an act was passed to extend the time for the location
and construction of "the Weshington County Heilroad Company,
{incorporated under chapter fifty-fouy of the T“rivate iets
of Zighteen Hundred and Jinety Three". Aetually the Hail-
way Company had been incorporated under Ohapter A54 of the
1893 Aoss. In holding that the error would be Alsregarded
and that the statutes would be read as if it actually re-
ferred to the ocorreocd Chapter the ocourt said:

"It will be noticed that she act of 1895
refers to the original ohapter as chapter 54,
when it should have been ASL. Chapter 5i was
an act in regerd to laroeny. uut the zot ex~
tends the time for the construotion of the
'Yashington County xailrosd Compeny' inocorpo-
rated in 1893, The only aet of iacorporation
of the washington County Railroad Company ina
that year was by ohapter L54. The latter sct
identiries the railroed, sc nomine; snd it
would be puerile to hold thet, because of
the afstaken numder of the chapter, the later
sot 414 not apply to the originel charter of

1893."

Si{nilar carregtions have teen made with respect
to srrors ococurring in the title of a bill, especially in
aituatiocns where the title contains eorrect as well as in-
correct references to the sudject and objset of the act,
In such situations thes ococurta in odbher Jurisdietions have
held with uniformity sthat the incorreet portion of the
title may De disrsgarded as surplusags provided the cor-

rect portions, standing by themselves, §ive anple notice
of the nature and soope of the sot, Tfe follow ng cases,

sash from a jJurisdietion poascssing constitutional pro-
visions virtuslly f{dentioal with those in Texas, 1llusirate
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this prineiple;

In People v, Penman, 110 N.X, 894 (Ill.} the
legislature passed & dIll cntitled "An act to amend
section 7 of chapter 37 of an sot fixing the terms

of holding court im the several Jjudicial cirouits of
the state of Illinois, exclusive of Cook county, ap~
proved June 11, 1897, and ia force July 1, 1897."
Actually she act in queation wes not sub-divided into
chapters and for this resson the title was attacked

as inaufricient ani misleaifng. In upholding the suf-
ticlency of the title the sourt saidt

"It i3 contended that the title to this
act purported to amend a part of a chapter
which did4 not exist in the act, snd that the
acy 1taelf 414 not identify any portion of an
oexisting not and was therefore invalid. The
title of the ast 4oes not purport to quote the
ti%le of the previous sot, though it does re-
feor corrsotly to the act of 1897 by its sud-
Jeat and she date of its spproval. IS refers
to chapter 37 when there is 0o chapter 37 in
the aot, The omission of the words 'of ohapter
37' leaves a correct reference to t he sot in-
tended to be armended, The rule for the guldance
of courts in such a ocase is to ascertain the
intentlion of the Legislature, and not its mie-
takes either as to law or facts. The only gques-
tion is, Ras the Legislsture expressed its pur-
pose intellfigently? If it has, the asot is valid
and must be upheld. Patton v, People, 229 I1ll.
512, 82 N, k., 386; People v. Van Bever, 248
111. 336, 93 M. *. 725. In the latter oase the
anendatory sotwa entitled "An act to amend the
Criminal Code,” while the sct scught to be smend-
ed was entitled "An act to revise the law in re-
lation to oriminal juriaprudence,” eto., and the
saendatory sot was sustained, In Otis v. Fsople,
166 111, 542, 63 X, E. 1053, the title was,
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'An act to amend artiole 8, section 202,
of an act sntltled "en aot to establish and
maintein a system of free schools™.'

There wes no seotion 202 in the latter act,
that number having been given to seetion 1 of artiole
8 of the aot t0 establish and maintain a systea of
free schools, in & private pudlication in general
use thpoughout the state, known es 'Starr & Curtis’
Annotated Statutes.' The Legislature was evidently
misled thercby to refer to the seotion as seoction
202, It was held that the number '202'might bde re-
garded as surplusaze in determining whether the
amendatory act was in force. So here, the words
'of chapter 37,', whioh evidently referred to the
chapter in Hurd's Statutes upon the subjeet of courts,
nust be rejeoted. By so doing the title refers to
geation 7 of an act fixing the terms of holding court
in thes sevaral judfoial ocirouits, approved June 11,
1897. This fully describes the act by ita subjeot
and the date of its approval, and lcaves no doubt
of the intention of the Legislature. The objection

" %0 the statute cannot he susteiced.”

In State v. Parmenter, 96 Pac. 1047 (7ash.), an
attack vas made upon an ast entitled "An act amending an
aot entitled, 'An act to samend seotion 3 of echapter 83 of
the laws of 1897 relating to revenue and taxation'". The
error in the caption and {ts result are thus Ajscussed by
the courtt

*If it is necescery to pay striot regard to
everything contained im this title, then 1t iz sing-
ularly involved. kefersnce to chapter 83, p. 221,
of the Laws of 1897, to which the title refers as the
law anended by this aot, discloses that it treats of
monumenits and notices upon mining olaims, It is nmeni-
fezt that the yeferense %o the former statute e s
pure error, as the two aots relate to aubjects en-
tirely separaté and dlatinet. The title does, how-
ever, furthsr state the subject as 'relating to
revenus and taxation,' and the bady of the ast
clearly and suscinotly treats of that subjest alone.
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‘fhe subjeoct of exenption from taxation treated

in the body of the aet is inoluded in the general
sudbjeot speciried in the title. wWe think the erro-
necus reference to the former statute must be treat-
ed as mere surplusazs, snd, inasmuoh as withoud that
part of the titlethere is a clearly steted and single
subjeot whioh is followdd by & oclear treataent of
that subject in the aat itself, the statute bassonmes
an independent one and das the effect of amending
any sxisting statuto upon the subjeot and of re-
poaling by lmplication eny previously existing pro-
visions in confliot with it. We therefore hold that
the act is not invalid by resson of its title.”

Perhaps most closely related to the instant question
is the situation presented in nisconsin River Improvement Com-
pany v. Pler, 118 N.¥,., 857 (#is.). In upholding the sufri-
clency of the caption of un ect entitled "An act to amend
chapter 171 of the Privete and lLoocal Laws of 1868 entitled
*An Aet to incorporate the Wisconsin River Improvement Com-
pany and to amend chapter 298 of the Laws of 1876 amendatory
thereof'”, the court sald:

"Chapter 171, p. 343 Priv. & loo, Laws 1868,
is not entitled, ':n ag% to lncorrorate the ¥Wis-
consin River Inprovement Company,' d0es not re-
late to that subject at sll, but is an aet to
uuthorize the town of Springfield, Nane County,
Jis., to establish and zalntein a hich sohool,
Chapter 298, p. b4k, of the Laws of 1876, oom-
tains in {ts title the same erroneocus refercnoes
to chapter 171 of the Frivate and Locsl laws of
1268, bdbut elso purports to amend chepter 171
Pe 313, of the Private and lLooal Lsws of 1866,
whioh last-rentioned mot 1s entitled ‘'An aot
to amend chapter 30 of the Frivate and Local laws
of 185) entitled, "an sct to incorporate the
Wisoonsin River Improvement Company.®' In she
body of tae last-mentioned act the corporation
is, howsver, described as the wWisconsin River
Improvement Company. There wae a statute of 1868
anending the charter of the ¥isconsia River Improve-
ment Company, vut it wes chapter 394, p. 925, in-
stead of chapter 171} so, slso, there was s sta~
tute numbered 171 amending the eharter, but it
was enacted in 1866 ar aforesaid, and not in 1868.
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*It will thus de seen that in the title to
the sot of 1880 there is; Trirst, a false descrip-
tion of ohapter 171, Priv. & Loo. laws 1868; seo-
ond, a oorreoct desoription of chapter 298, lLaws
1573, whioch latter contains a false desoriptiony
and, third, a correot desoription of tLhe subdject
of the law sought to be samended as, *An act to
inecorporate the Wiseonain River Improvement Com-
pany.'. . . « Assuming, without deociding, that
the act of 1880 1is private or local, 1s the sudject
of that act expreased in the title? The subject of
the aot is an emendment to the charter of the Jiseon~
sin River Improvement cu-p-n{ by oonferring thereon
the powers aforesaid. The title expressly dedlares
that it is to smend a law entitled, *An aot to in-
corporate the wisoconsin River Improveament Company,!
dbut desoribes the latter statute, whioch it purports
to amend, incorrectly, by reference %o the ohapter
pumber of the aot and the year of its passage.
There i{s in this way a reference in the title of
the aot to 1ts subjeot, but coupled with a false
desoription, Two very snoient maxims of the cocmmon
law are applicadle: 'felsa demonstratio nom nooet.'
Rroom's Lognl Vaxims (7th rd,) 829 marg. et seq.
'gtids Fer inutile non vitiatur.' Id4, 627; MNadison,
etc., CO, v, Reynolds, 3 #is. 287; 28} A. & E.
Znoy. of law, pp. 579-583.

nApplying another test, 1t seems to us that
any one reading this title would de at once in-
formed that it expressed the subject of the act,
whioh s an amendment to an aot inocorporating
the wisoonsin River Iamproveament Company and alse
an smendment t0 an amendment of that act. Upon
further inquiry, he would find that the statute
of 1868 referred to in the title of the sot of
1880 was not entitled as desoridbed in the title
of the aot of 1880; bdut the same investiagion
would dring him to chapter 298, Laws 1876, whioh
would direct his to the original inscorporation
act, namely, chapter 30, p. 48, of the Private
and Looal Laws of 1883, Thus he who made no in-
vostigation, dbut heard the 8 Tesd, wou o
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a1l Investizat:

7e feel that thesa oases gontrol our pressnt prode
lem., THouse Bill 379 contained: (e} An incorrest referencs
to Article 7078, Jjudging from the dissinilarisy in sudjeot
‘matter of the House Blll and the Article} {b) A correct re-
ferance to & 1933 Ast and 2 1939 .ot amendstory tharsof,
Judging  from the similarity of subjeot matter; (s) Inde-
rendent of the refersnoes to preceding statutes, a true
and full desoription of the zatters tresated in the bdody
of the Bill, The situation falls well within the test of
the “Wisconsin case, ¥e who reads only the title is fully
apprised of the astual sudjeot of the bill and is in no
way rialed by the erroneous reference to Article 70763
he who investigates the acts rentioned will quieckly di-
eern the inconsistenoy inm the title and sannot fall to
recognize the orror therein made, 1Indeed, the instant
situation is stronger than the one presented in the
‘1aconsin ocase since Ffouse BE1ll 379 contains two correct
refarencas to preceding statutes ip addition to a true
and full desoription of the subjeot ratter of the Till,

Cne further considerstion buttresses this ocon=-
clusion. Ceotion 36 of Article III of our Conastitution

providesi
"Ro law shall be yevived or amended dy re-
ference to its titlej dbut in such case the aot
revived, or the section or seotions armended, shall
be re-snaoted and pudlished at length,"

¥oreover, when an amended statute, or & portion
thereof, is re-enacted and re-published it is settled that
the ra-onacted law siupersedes the orisinal act and that such
law alone constitutes an operative part of the juriaprudence
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of this State, 39 Tex. Jur., § 64. It is common kmowledge
th:t in most instances these factz make unnueessary a
reference to any but the last in a series of amendatory
st.tutes and that it is the usual praoctioce of legislators
and lawyers to refer only to such atatute. Secause of this
we feel that no misleading effects can flow from the erro-
neous reference to Article 7076 sinoe the mention of its
two qnendments will serve to direct the attendion of in-
terested parsons only to the latter of thete two amend-
ments, and such amendment correctly indlocetes the sudjeot
of the instens Bill.

Consequently, we feel that the reference to
Article 7076 should be rezarded as surplusage and that
House Bill 379 is properly rezarded as aazending the
sited portion of the 193] Aot as such portion was itself
latcr amended by the 1939 act. It will be noticed that
if the refsrence to Article 7076 ia struck out as sur;lus-
cece, the cited portion of the 1933 not will remain desig-
nated as an amendment whersas in fact 1t amended nothing
and originally oonstituted new =nd indepsndent legislution
u;on the subject of inheritance tax reports, ¥e see no
vice in such designation. In Schmalz v. Wooley, Al Atl,
939 (N.J.) en Aot of 1892 was entitled "A further supple~
ment to an act entitled 'An aot to protect trade marks
snd labels.” In 1895 a fursher act was entitled ™An act
to emend: an act entitled 'A further supplement, ete.'"
In upholding both of these Aots the court said:

“The queation st!ll remains, was the title mis-
leading as to the obJeet of the act? Did not
the title, in spite of 1ts false assumption of
the existence of & prior statute, falirly ex-
press the objecs of the proposed legislation”
On reading the act it will be perceived that
its odject is t0 Toteet trade-marks and labels,
snd that for this purpose it is a complete and
indepenient ensctzent, To express that object
in the title, no particul.r form of words is
required, nor is it necessary that the object
would be expressed with precision. It is
enough 1f the title be so Ehrnsed s t8 gn-
form the legislators and the pudlic OF %he

436
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subjeot-matter of Lthe act. 5is was sald by

Mr., Justioce Depue in Orover v, Uoean Grove,

AS X, 7. Law, 399, AOA, *The standard uni-
foraly adopted for determining whether the
legislature has conplied withthe constitue
tional requirement is whather the title > the
aot is suoh that by it the members of the leg-
islature are informed of the sudbjeed to which
the sct relates, and the pudlic notiried of the
kind of legislation that is deing ocnsidered.!
Bumsted v. Govern, A7 W, 7. Law, 368, 1 Atl.
8353 on error, 48 N, J. Law, 612, 9 A, 577.
Tested by this standard, these titles seem to
be sufrficient. They olearly indicate that the
sudjeet of legislation is trade-marks and la-
bals, and that the purpose is to p:otect then.
True, they state that this is to de done 4n
the form of aupplements, but that does not
affect the objeat of the atatutes, In our legls-~
lation a formal supplement to an ast is not
neoessurily & statute which supplies defects
ia 1ts predecessor. It may be one that abro-
gates the preceding ena:ztments, and substi-
Autes radiocally 4ifferent provislons. Aenoe
the mere oalling of sn ot a supplenent to
another 4esigneted act expresses nothing of
fte object. Thus, if the title wers, 'A supple-
nent to assemdbly bill Xo. 10, whioh beocame

a luw on July &, 1876,' the constitutional
rcanirement would not he satisfled, tecause
the title would not a% all express the od-
jeot, while the title, 'An act to define

more acocurately the orime of murder of the
tirst degree,' wvould fully express the

object, although the sot, in form and sudb-
stence, were only a supplement to section 68
of the orimes aot, Eatitling an act s supple-
ment to & rormer act eom: lies with the consti-
tution oanly when so much of the original title
is recited as sxpresses the odbject of the pro-
posed lawi and, if that odject be expressed,
the constitution does not defeat the statute
mersly because it is erronecusly styled a sup~
plement, V¢ tharefore sonelude thst these acts
are valid, 80 far as they are necessary to sus-
tain the complainant's bvill,.*
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Moreover, as in the situation discussed above,
the attention of any interested person would bde dirested
n:t tortho 1933 Aes bub rather o0 the 1939 Aot amendatory
thereof,

In aceordance with these principles, you are
respectfully advised: (a) That House Bill 379 1s a valid
act notwithatanding the inoconsisteney in ite $itle; b;
Thats House Bill 379 in no way affeots artiole 7076} (o

‘  that House Bill 379 smends the cited portion of the 1933
Act cs emended by the 1939 act. '

In arriving at these eonclusions we are not
unaware of the ease of Ratz v, State, 54 S.w. (24) 130
{Cr. ADPP.), Dut we ccnsider such case to de inapplieabdle
here because the erroneous reference therein involved
stood uncorreoted by subasequent portions of the aot there
under oonsideration.

Trusting that the foregoing fully snrwers your
inquiries, we are

Very truly yours

OUEDAUE 16, 1942
v y ATTORKRY GINERAL C¥ TEXAS
'\-—-ﬁ____‘
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