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Honorable Bowlen Bond
County Attorney
Freestone County
Fairfield, Texas

Dear Sir: : Opinion No. 0-5487

Ret Ioncal option election -- May an
elecfion, to determine whether
or not the sale of beer that does
not contain alochol in excess of
4¢ by weight shall be legalized,
be held in a Jjustice precinct,
jncorporated town or city located
within a dry county?

Your letter, dated July 27, 1943, requesting an opinion concerning
the above matter, reads in part as followse:

"Citlzens of a particular Justice precinct or town
or clty of my county are interested In calling an election
under Article 666, Sections 32, 33, 35, 37, 38, 39 and kO,
Vernon's Amotated Penal Code, as amended by S. B. 117,
Chapter 325, page 509, Acta of the L8th legislature, for
the purpose of determining whether or not the sals of ‘beer
that does not contain alcchol in excess of four (4%) per
centum by weight’, shall be legalized in such polltical
subdivision. .

"Freestone County 1s a dry area, having prohibited
the sale of ‘beer that does not contailn alecohol In excess
of four (4%) per centum by weight' on December 21, 1940,
by an electlon called for that purpose.

*Question: Does S. B. 117, Chapter 325, page 509,
Acts of the 48th legislature, authorize an election In a
Justice precinct or incorporated town or c¢ity located
within the limits of & dry county for the purpose of
determining whether or not the sale of 'beer that does
not contain aleohol in excesa of four (4%) per centum
by weight'! shell be legalized?
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Artlcle XVI, Sectlon 20-C, Constlitution of the State of Texas:

"In all countles, Justlce's precincts or incorporated
towng or cities wherein the sale of intoxiceting liquors
had been prohiblted by local option electiocns held under
the laws of the State of Texas and In force at the time of
the taking effect of Sectiom 20, Article XVI of the Constl-
tution of Texas, 1t shell continue to be unlawful to manu-
facture, sell, barter or exchange In any such county,
Justice’s precinct or incorporated town or city, any spirit-
o8, vinous or malt llguors or medlcated bitters capable of
producing intoxication or any other Iintoxicants whatsoever,
for beverage purposes, unless and until a majority of the
quallfied voters in such county or politlcal subdlivision
thereof voting In an electlon held for such purpose shall
determine such to be lawful; provided that this subsection
shall not prchibit the eale of alsoholic beverages contain-
ing not more than 3.2 per cent alcohol by welght in cities,
countiss or political subdivislons thereof in which the
gualifisd voters have voted to legalize such sale under the
provisions of Chapter 116, Acts of the Regular Session of
the 43rd legislature.”

Irn the case of Houchins v. Plailnos, 110 8,W.2d4 549, the Supreme
Court of Texas held that where power is given by Constitution 2nd means by
which, o mamner In which, it i1s to be exercised 1s prescribed, such means
and marnsr ls excluslvs,

T Opinion No. 0-2114, this department held, among other things,
shogld a sounty as & whole vote for prohiblting the sale of all alcoholic
teverages, the sounty would be dry regarding all alcoholic beverages, end the
various pracincts would have no aunthority to call and hold any local option
elestion, :

I the case of Walling v. King, 87 S.W.2d 10Tk, Judge Germen,
apeaking for the Supreme Court of Texas, gald:

¥Prior tc the adoption of section 20, article 16, it
had besn the law of thils state for many years that when a
coanty, Justice's precinct, or other political subdivision
of 8 gounty voted to prohibit the sale of Intoxicating
liquers, 1t continued to be unlawful to sell such liquors
within the prohibited territory until the voters of the
identical territory which had adopied prohibition voted
to repeal i1t. In Ex Parte Pollard, 51 Tex. Cr. R. 488,
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103 8.W. 878, Judge DPavidson, speaking for the Court of
Criminal Appeals, sald: ‘Wherever e local option law

is once legally put into opsration in a given territory,
it must remain In force until it has been voted out by
the voters of the territory where such law was originally
vitalized.'

"S'evara.l cases are clted In support of this holding.

"The constltutional smendment set cut above by expresa
words adopted this rule of law, The language 1s that in
any county or any political subdivision thereof where the
gale of Intoxicating liquors had been prohibited prior to
the adoption of mection 20, article 16, 1t should remain
unlavful to sell same {including beer) In said county or
political subdivision ‘*until a majority of the quallfied
voters in sald county or political subdivision thereof
voting In an electlion held for such purpose shall deter-
mine 1t to be lawful to menufacture, sell, barter and ex-
change In sald county or political subdlvision thereof
vinous or malt liguors containing not more than three and
two-tenths per cent (3.2%) alccholic content by weight'.

"The very constitutional amendment by which appellant
is accorded his right to 2 license expressly provided that
if local option prevalled In the county where he sought
to obtain his license 1t was neceasary for the voters of
that county to authorize the sale of the 3.2 per cent.beer
before he could obtalin a license. This the county has never
done, but on the contrary 1t had for the second time voted
in favor of local option so far as beer was concerned. It
necessarily follows that as Chilldress County hed prohibited
the sale of intoxicating liquors within its boundaries prior
to the adoption of section 20, article 16, by virtue of subdb-
division (a) set out above, it was unlawful to sell beer
within any part of sald county until voters of the whole
county determined otherwise, ILocal option within the county
as a whole could not be repealed by plecemeal.”

e law is well settled in this State that where local option within
the ¢eomty 88 & whole has been adopted that the same cennot be repealed except
ty & countywide election. We assume from the facts stated In your letter that

reagtone County iz a dry county.

Tn view of the authoritles above clted, it is the opinlon of this
department that Senate Bill 117 does not, and could not, authorize an election
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tc be held in a Justice precinct, incorporated town or clity located within
the limits of a dry county, to determine whether or not the sale of beer
that does not contain alcohol In excess of 4% by weight shall be legalized.
Yours very truly
ATTORNEI GENERAL OF TEXAS

/s /JesBe Owens

By
Jesse Owens
Assistent
J0:4b
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