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Ballingsr, Texas

Dear oir: Opinion No., 0=549
, Re: Reconsf{deratl

¥e thank you for April 12, 1944, with
reference to our opinion Ko, - Qyinion No. 0-854968 holds,
in effeot, that dspaty eouaty qlei : deputy distriot olork-
have ths power and lege /talcs acknowledgunents
" virtue of thsiy ewn o- : undo thé\law without naming tho{r

prineipals, i sa_= opinion, is, in part,
as follows; . - S

-‘pios of © 1:1038 as
aieh was opinion Mo, 0-85496,
:ﬁ}ﬂ::icdgs:agtl.
rie -1 o AT
X3 ubo'u oplnion ‘and Julge ’.
1\¢{o ny attention some matters in connec-
. 3, \that I want to call your attention,
, of Dpea) overlooked, that apparertly have a
dézad heatring on this question. Of course, we
3 oy, 1€ so, there will bd¢ no harm done,
mighz save considerable troubdle rurthsr

'*Your holding in substande was, that & deputy
distriet clerk, might take an acknowledgement, without
naring their principal. TYou refer to Articlcs 6603 and
6605; also Art. 6602, as amended--~ Yernon's Annotated
Civil Statutes; aso Tex. Jur., Vol. 1, puge 433} also
same work, at page 245, Vol. 9. It seems that the
text taken from Texas Jurispurdence, is She holding
Ln the cese of Hermdon v. Heed, 18 3. W, 66%5, and prior

the ammnendment of the Statutou nathoriling the ap--
{ntmant of deputy clerks.

. S - . . - L B L . L gER
- MG COMMUNICATION 18 TO BE CONSTRUED AS A DEPARTMENTAL @FPI.JION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRSY asmawider



'Honorable Roy L. Bill, puage 2

"I believe if you will refer to art. 1898,

- permitting the appointment of deputy district clerk,
and art. 1938, likewise permitting the appointaent
of county clerk, you will observe that both statutes
among other things, also state, ‘such deputies shall
take the offiocial oath, and shall act in the name of
their principal,' It was held in Xirdy Lumber Co. v.
long, 8, ¥, 906, thas & doguty distriet slerk
oould only act in the name of his principal.

"Vol. 1, page 848, Corpus Jurus Secundum, in
speaking of this authority i. e., as to statute merely
stating that aoknowledgement, may s taken defore such
offticer of his deputy, he may Sake it in his own name,
or that of his prinoipal, bdut the ixference is 80 evid.
ent, that if the statute prescribed that the deputy
can act only in the mame of his primseipal, then suoch
aot must be done in the name of the principal, and
not that of the deputy,  * * *v

Artiocles 1898 and 1938, Vernon's Annotated Civil Statutes,
wore oarefully considered when the original opinion was written, al-
though such articles are not quoted therein., Article 1898, Vernon's
Annotated ¥ivil Statutes, reads as follows:

“The district clerk may, in writing, under
his hand and the seal of his ocourt, appoint one or
more 4eputies. The appointaent shall be reecorded
in the office of the county eolerk, Such deputy
shall take the official ocath, and shall a0t in
the name of said prinecipal, and may 4o snd perfora
all such official aots as may be lawfully done and
performed by suoh clerk in person. If the celerk
does not reside in the county seat he shall have
a deputy residing there,"

article 1933, Vernon's annotated Civil Statutes, pro-
videss - : : -

"The county clerk may, in writing, appoint
ons Oor more deputies under his hand and serl of
his cg¢dtt, which shall be recorded ia the office
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~ of such clerk, and shall de deposited in the office

- of the dlstrict ¢glerk. The deputy shall take the
official oath and shall act in the name of the prineci-
pal, and may 40 and perform all such officiel acts as
may be lawfully done and performed by such clerk in
person, When the clerk does not reside in the eounty
seat, 2o shal)l Rhave a deputy resilding there."

The foregoing statutes pertain to the appointment of
deputies by county clerksand distriot clerks. These atatutes
muet be construed and considered with Artiocle 3902, a later
statute, regarding the appointmmsnt of deputies, assistants and
clerks of all distriot and county officials coming within the
tems of such statute. It is clear that distriot clerks and
- gounty oclerks when appointing deputies must ocomply with article
3902 as well asg Artiole 1898 and Article 1938,

With reference to deputy county clerks and deputy
distriet elerks taking aeknowledgmenta, the foregoing stetutes
nust be considered and construed with Articles 6802, 6603, 8603
and 6606, Vernon's Annotated Civil Statutes.

Artiole 6803, supra, provides:

: - "The soknowledgment of an instrummnt of writing
for the purpose of being recorded shall be by the
grantor or person who exeouted same appearing defore
some officer authorized to take acknowledgments, and
stating that ke had exesuted the same for the considera-~
tion and purposes therein stated; and the officer taking
such asknowledgment shall make a sertificate thereof;
sign and seal the same with his seal of office.”

Article 4806, provides:

vin officer taking an aoknowledguent of a deed,
or other instrument of writing, must place thareon his
official certificate, signed by him and given under his
seal of offlice, substantially in form as hereinafter
prescribed.”
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: The Supreme Court of the State of Tennessee in the
cage. of Wilkerson v. Deannison, et al, 80 J. W. 765, sald:

*"There can be no dcubt but that under bdoth
of the seoctions of the Code referred to a legally
appointed deputy of a clerk of the county court 1is
authorized to take the privy examination of a mar-
ried woman to a oonveyance of her real estate, and
the only open quastion is whether or not ths certi-
ficate whioch 1is required to be made of the examina~
tion shall show that it was made and signed by hin
as such deaputy, or made in the name of the principal
and authenticated by his signature,

"There 13 nothing in either of these seotions
directing the course to be pursued, and the question
must be determined upon prinoipal.

"My, dechem, in his work upon Publie Officers,
§ 585, has very clearly stated the law upon the sub-
Jeaot in these words:

"'The question In whose name a deputy officer
should aot is one of much importance and of consider-
ables apparent undaertainty, ) gonfliet in the cases
is, however, believed to be more apparent than real, and
to de readily settled by reference to principles already
eonuidered, x -

“tIn several of the states the aathority to aet

in an official capscity is givea to the prineipal alons,
or, if the appointment of deputies is recognized or au-
thorized by law, they are regarded as the mere private
agents or servants of the principal, and not as indepen-
dent publiec orficers deriving independent authority from
the law. Where such is the case, the authority sxeroised
by the dsputy 1s manifestly a derivative and subsidlary
one - it is the authority oonferred upon the prinocipsl,
and not an suthority inherent in the deputy, It follows,
then, logioally and legally, that the authority should

- be exercised in the name of him in whom it exists, and
pnot in his name, who of himself has no recognized au~
thority at all. The execution should, therefore, be in
the name of the principal alone or ia the name of the
principal by the deputy.
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"1In other states, as has been seen, the deputy

_ is recognized as an indepsndent publle offloer, and is
endowed by law with authority to 40 any aot whioch his
principal might do. In these cases, where the author-
ity exists in the deputy himself by opsration of law,
and 18 not derived solely through the prineipal, it i»
well executed in the name of him in whom it exists, the
deputy himself. ' ‘ :

"SUnder either state of faots the authority of a
spaclal daputy, who, as has been seen, is regarded as
the mers private agent or servact of the principal,
would, unless otherwiss provided by statute, be propexrly
exnreised in the name of the principsl,*

*"Wé are of the opinion that deputy oclerks of the
county courts of this stats are auvthorized to take and
certify the acknowledgment of deeds in bdoth the names
of their principals arnd themsslves as deputies, The
suthority to 4o 30 in ths name of their principals is
canferred by seocticn 4050, supra, vesting in them all
the powers of prinoipal clerks; and seotion 2039, supra,
oonfers upon them in their official ocapacity as deputies
the authority independent of that derived from the prin-
cipal clerks. This last wus held by this sourt in the
case of Beauwsont v, Yeatman, 8 Humph. 542, whare an ac-
knowledgument or prodate xmads and signed by a dsputy olerk
in bis own name, that of the prinocipal nowhere appearing,
was held valid, and the deed properly authenticated for
registrationi snd this was also reaffirmed in the later
case of Tipuénaye Jones, 10 Heiak, 565," _ S

The Court of Criminal aAppeals of Texas in tho.caso of
Goodman v, State, €12 (. W, 47), with reference to a deputy county
attorney adninistering an dath, said:

*The dsputy say do, under the law, what his
principal may 40 in lins of Aduty davolxins upon the
principal. This is the general rule, and unless thare
are stated exgeptions, the general ruls applies, but
where the act cannot be po performsd, and the deputy

i8 required to 4o the act himaelf, this rule 4doces not
apply. If it pertains to him individually, such as
taking oaths, hs cannot verify in the name of the prin-
cipal. This seems to be fully recognized by the authari-
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ties. This natter underwent inveatigation in Palmer
v. MoCarthy, 2 Colo. App. 422, 31 Pac. 241; also in
Robinson v. Oregg (O. C.) 37 Fed, 188, Where the
administering of an oath is required, he cannot ad-
minister it in the name of the prinocipal, While he
derives his suthority from the prineipal in a certain
sense, he being a deputy and qualified under the law
as such deputy, the oath administered must be by him.
He cannot nilt-r it in the name of the prinecipal,
nor can he certify that the principal administered the
oath through or by him as deputy. Where an oath or
affirmation is required, it must be administered by
the officer taking it. He cannot administer it
through another. The Juret must show thes oath taken
was by the officer aduministering it, It the prinol-
pal administers the ocath, it must so recite. If the
deputy does 1t, 1t must recite it was done by the
deputy, not that it was done by the prineipal through
the deputy. Ths authorities seem to be clear upon
tha proposition, and draw the distinction. See note
in 2 Cye. 12 and other authorities, This does not
militats againgt the proposition that in ordinary
ministerial matters, such as the issuance of process,
filing papers, and matters of that sort, same may be
issued in the nane of the prinoipal through or dy the
deputy, but this does not apgly to tauking affidavits
or adminiaterina ocaths, A

N

Io hxvo nlao carefully oonlidored th. case of Marion

e Ar%ielo 1938, Rovtlod Statutes 1925,
(Art. 1749, Revised Statutes 1911), regquires deputy
to act in the nase of his principal; hence a jurat
in the name of county clerk by his deputy is good.
Mayhew v, Commissioners' Court (Tex. Giv, App.) 214
8. W, 943; Culp v. Comaissicnera' Court (Tex. Civ,
App.) 214 S, W, 944.”
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Article 45, Vernon's Annotated Code of Criminsl
Procedure, provides:

"Whenever a duty is imposed upon the clerk
of the distrioct or county oourd, the same may be

lewfully performed by his deputy.®

Deputy county clerks and deputy distriot clerks are
public officers. (See Donges v. Beall, 41 8. W, (24) 531; Tex.
Jur., Vol, 9, page 243) . :

An Aot of August &, 1870, authorized olerks of the
distriot courts, their deputies and notaries putlic to teake ac-
knowledgments of deeds and cther written instruments required
by law to be recorded in this State. The statute expresaly
ompowered the deputies, as well aa the olerks, to take and certify
the acknowledgments. However, on the 6th of May, 1871, a statute
wag passed amendatory of the general statutes in reference to the
proof and ascknowledgmant of written instruments for the purncse
of registration, That statute purported to amend an Act approved
¥ay 12, 1846, The Suprems Court of this State in the case of
Beradon v. Reed, ot 8l, 18 S, W. 665, considering the foregoing
statutes InpiIoa that the statute authorizing deputy clerks to
take aoknowledgments was not repealed, but said:

: wEut, however this may be, we are of the opinion
that the certificste of acknowledgment was good. In
Mueller v. Thatcher, 9 Tex. 482, it was =aid thet & deputy
oounty slerk was not authorized to teke the mcknowledgment
of & dead. But this was merely dfotum and it was recoganized
as such in Rose v. Newman, 26 Tex, 131, in which it was held
that a deputy had such authority. The ruling in the latter
case has been followed in Cook v. Xnott, 28 Tex. 85, and
in Prizzel v. Johnszon, 30 Tex. 3J1l. From the repors of
theas cuses 1t dces not oclearly appesar whether the deputy
clerks aocted in the name of their principals or not, bdut
we think that 1t is to be inferred that they acted iu
their own names. At all events, it has ever been the
Tule in this court to regard the subatanoce reather than
the form of offioial asots; and we see no substantinsl
reason why, 1f the deputy is suthorized to take the a0~
knowledgment, he may not use iis own name in making the
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certiricate. Suech certifioate 1a Iin accordance with
the real facts., The grentor or the witness, as the
case may be, appears before the deputy. “hy should

not the deputy certify to that faot over his offliocial
signature and the seal of the court whose officer hs
137 It has been held in this court, and it may now

be oconsidered sattled law with us, that a return signed
with the name of a deputy sheriff alone, as deputy, 1is
good; snd thet where he has sold property he may convey
without using the name of the sherirf.”

*e have csrefully considered the oase of Xirdbv Lumber
Company v. Long, 224 S. W. 906, mentioned in your letfer. 7Tbis
case holds that a deputy district olerk cannot take a deposition
in his own name, but that such deruty musat take the deposition
in the name of his prinoipal. "e do not think that this case
controls the question under consideration.

After carerully reconsidering Opinion No. 0-5496,
in the 1light of the statutes and suthorities mentioned by you,
and meny other suthorities, we believe our opinion No. 0-5496
is sustained by the greater welght of authority. Therefore,
we are constrained to adhere to our former rullng that deputy
county clerks and deputy distriot olerks have the power and
legal suthority to take aoknowledgments by virtue of theéelr own
offices under the law without neming their prineipels. °:

Yours vdryiﬁruly
ATTORNEY QENFRAL OF TEXAS

M\ -

Ardell Willianms
Assistant
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