- QFPIC-. OF TH. ATTORNLY GurhuidAl OF TaXAS

AGSTIN
Attorney General 5 ' ‘ ' (Gopy)
Honorable John Lee Smith, Chairman

Stete Legislative Audit Comuittee
State Capltol
Austin, Texas

Honorable J. &. Winfree, Seoretsry
State Legisletive Audit Gamnittee
Austin, Texas

Gentlemen: Gpintion Ko. 0-5507
- . He: Salary to be paid State Auditor
. and his First Assistant, under
Senate Bill Ko, 27, 4L8th lLeg-

islature.
' : we have youyr raquast Tor an‘opinion an‘the following
question: | : | , |
“What emount of salayy may be paid the State S

Auditor and his ¥First Assistant, under genate Bill °7,
48th Legislature? -

. Senate Bill 27, 4Bth Leglslature, was finslly
. approved by the Senate on Hay 5, 1943, by the Houss on
May 7, 1943, and by the Governor on May 10, 1943. It
becanme effective as a lew ninety days after adjourn-
msnt of the Legislature. Portiana of 1t pertlnent to

the qusstiona submitted are;

"Seotlon 1. Rouae B1l1l Ko, 170, Chap-
ter 91, of the Acts of the First Called
Sesslon of the 4let Législature of the
State of Texas, 1929, be end th: same 1s
hereby repesled, save and except that the
State Auditor and iffioclency kKxpert snd
his employees shall coufinue to discharge
the funotions of the office under such
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House Bill Ho. 170 until a State Auditor hes
been appointed and has gualified under the .
terms of this Aet. Upon the qualiflcation
of s 3tate Auditor under the terms of this
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for the current biennium for the offige of
Stats suditor aand sfficlencey zxpert and for
the Auditor provided¢ in Seotion 18, Chapter
212, Acts, Regular uession, LOth Legislature,
rey be used by ané are appropristed for the
office of Glate auditor provided for in thia
act, subjeot to the provisions hereof. In ad-
ditlon, there is hercby appropriated for the
regainder of the current biencium the sum of
¥ifteen Hundred ($l1500,.00) Doilars or 80 much
thereol as, togethar with appropriations trauns-
Terred, 1s necessary to pay the State Auditor
" the salary hersinafter provided.”

*560a 11. ¢« & o The State Asuditor ﬂhall
roceive for hisservioces compensation at the
rate of §7,500,00 per annum uatil September 1,
1945, and thereafter such aum as may be pro=-
vided ir the bienniasl appropriation Hill . + «
Al)l sums sppropriated to the State Auditor for
that department shall be expended under the
direction and subject to the control of the
Legislutive Audit Comnmittee. . . . The salary
of no assistant suditor shall exceed the sum
of Four Thousand Two Hundred (§4,200,00) Dol-
lars per annum, except the First isslstaunt,
whose salary shall not exceed 8ix Thousand
($6,000,00) DOllars per &nAUM. . o « » All
such essistant suditors ., . . . shall be named
and appointed by the State Auddtor. The sal-
ariss pald shsll in no event exoeced the
anounts paid in other departments for similai
gervicea.”

The lenguage of the Aot is plain. From and
after the eppointment and gualificstion of e State Audi-
tor, under Senate Bill 27, bis salaxy is fixed by the ict
itself at £7,500.00 per annum. The iet, by necessary la-~
pliecation, authorizes payment of a salary to the First
Asplatant State Auditor which does not exeeelé the salary
paid for similar scrvices in other departwments, but in no
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event more than $6,000.00 per annum, The amount of the
selary t0 be peid 1s to be fixed by the Legislativa Audit
Committee, within these limits,

The 4ifficulty is not found 1v the Act itself,
which 1s plain and elwar. Such questions as .arise are
presented by that seetlion of the ULepartwental Appropria-
tion Bi11) makxins an appropriation for the State Auditor's
Department, and by Senete 3ill 363, 48th legislature.

Senate B1ll 363, 48th lLegislaturs, wes finally
approved by the Senete on April 29, 1543, by the liouse on
ey 5, 1943, and by tie Lovernor oz ey &, 1943, It be-
cane effective &8 a law et the same moment as Senate B1ll
&7 -~ ninety days aftsr adjournment of the 48th Legisle~
ture, It provides io part-

"Section 1, The salarles of all State
officers and all Stats employees. . . . shall
be, for thoe period beginning September 1,
1943, and ending September 1, 1945, in such
guns or amounts as msey be provided for by
t?iiLegialature in the gonsrsl appropriatian
b L J » * - » -

"36C. 2. nll laws aud parts of lawa.
rixing the selaries of all state officers
and employees . . . . 8re heredby apecificelly
repsaled insofar 88 Lkey are 1o confliet

The Tirat guestion arising is whether the prcti-
slons of Senste Bill 363, 48th Legislature govern Senate Bill
27« F¥rom September 1, 1943, to Asuguat 31, 1945, is the
State Auditor's selary 7,500.00, or that amount sppropriate
ed therefor in the Departmental Appropriation B111? And is
the suthority to contract with the First Assistant as to his
salary limited by the terms of Senats Bill 427, or by the
amount specified for that positior in the Departmental Appro-
priation Bill?

We are O0f oplnion that, a&s to Lhess matters, Senate
Bi1l 27, rather than 3snate Bill 363, controla. These aets
wore passed by the same lLegislature; they ere in pari materia.
In such ease they are to be consirued together and harmonized,
'if possible, so0 a8 Lo glve effect to each. The provisions of
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Senste Bill 27 ar to be read as though thay were lnocor-
porated in Sencte Bill 363; thus read, the rpovisions of
Senate B1ll 27 constitute en exception to the general
rule provided by Senete Bill 363, 39 Texi Jur., "Htate
utes”, Section 137, pp. 258«260, . :

The next question is, whether an appropriation
hes bsen made to pay the (7,500,000 salery of the State
Auditor snd the sslary of the First issistent as fixed by
the Committeé under the authority of Senats Bill 27, dur-
ing the biennium beglnuing September 1, 1943.

The appfopriation to the sState suditor for the en-
suing bilennium provides in part:

. "1, State Auditor andé uffielency
ﬂpart..tICOOOOIQQQC...-.0..0.....-l..%,émiw %}& 600 00

7 "2, ¥irst Assistant State Auditor3,600. 00 3,600.00

- _
" The mnney appropriated for the State

Auditor is heredy eppropriated to the Legis-
lative Audit Committee socording to Senate
Bill 27, Aota Regular Sesaion, L8th Legisla=~
ture should such blll becoms a law, In addi-
tion Eﬁereia theTe is herecby appropriated to
the Leglslative Audit Committee L0 be expend-
ed for &nd on bhehalf of Senate Bill Ko. 27,
Aote degnlar Sesgion, 48th Legislature, the

- sum of {50,000.00 per fiscal year, should
such blll begcome & law." (imphasis added).

It secems apparsent that the Legielature wae in
doubt whether Senste Bill 27 would become & law, and pro-
vided the additional §50,000.00 per annum in the ridex
above to the iegislative Audit Committee t¢ bhe expended un-
der thsé terms and provisions of Senate 811l 27 should it
become a law. In our opirnion, the ltemized salariez set
opposite the "State Auditor" and "First isssistant™ were .
intended to control the cowpensation for these positlons
only if Senate 5ill 27 should pot becows law, It Tollows
that, ir our judgment, the ;50,000.00 appropriation 1s
evailable for payment of that portian of the State sAuditorts
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salary provided in Senate Bill 27, represented by the
differince between the %4,600,00 itemized and the

27 9 500,00 per annum stipulated in Senate Bill 27. Like-
wise, the :50,000,00 is avallable for payment Of that
portion of the salary fixed by the Committee,; under
~authority o5 tenate Bill 27, for the First aAsslatant
_Auditor, which excesds the §3,600,00 itomized.

#8 understand no increase in the salary of the
First kesistant suditor waes made by the Commlittee to take
effeqt before September 1, 1943. This renders unnecea-
sary & consideration of whether an inoreese in the salary
of the First sssistant for a perlod of time before Septeme
bur X, 1943, is effective. &6 L0 the Htete Auditor, the
aet sp&diﬂically provides §1,500.00, or so much thereof as
taken with the approprietion already made and transferred
by the Aect, nay be necessary to pay the pro rata protion
of the ustate suditor's salary of ;7,500.00 per year acemu~
ing during the period between his appointment and qualifi-- -
cation, under Sepats Bill 27, and the ¢pd of ths currant
fiseal JeaTe

We trust that the roregoing answers your question.
Very truly yours

APPROVED OPINIUE CUSMITTsi  ATTORNAY GANoRAL OF TLIAS
BY B, W. 8. CHATGMAN. | A
APPROVSYD S8PT, 3, 1943
; - By
/8/ Gerald C. Nann /s/ R. We Faircnild

‘ : Assistant
ATTORRY GaliLRAL UF TaXAS
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