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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Honorable E. Y. Cunningham (/A\
County Auditor
Navarro County
Corsioans, Texas
Lear 8ir; W Opinton No.

b-2, Vernon's Texas Civil
Statutes, taxing a9 costs the

e of\Ons Dollar {($1.00) in
h civwil and eriminal case,
38pt duits for delinquent
es,/ filed in the county or

dist#ict courts for a county
ibvrary.

This vill atkneWledge receipt of your letter of re-
;- aionNof thia department upon the

s.ianers Courts of all
s 3 1ng population of
thousand (50 00) 1nhab1tants
y-eight thouund (78,000) 4n-’
hégt to the last precoding Federal
oh there is located no Court of
have the pover and authority,
an order for that purpose, to pro-

vide for, maintein and estadlish a county lav 1i-
brary.

"Sec, 2. For the purpose of estadlishing
fCounty law Libraries' sfter the entry of such order,
there shall be taxed, collected, and paid as other
costs for the sum of One Dollar {$1) in each case,
civil or oriminal, except suits for delinquent taxes,
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hereafter filed in every County oOr Listrict Court;
yrovided, hovever, that in no event shall the coun-
ty be liable for s costs in any case, 3uch costs
shell be colleoted Dy the Clerks of the respective
Courts in saic¢ counties and peid by said Clerk to the
County Treasurer to be kept by said Treasurer in &
separate fund to be known as the 'County law 1di-
brary Fund.! Such fund shall be adminiatered by
said Courts for the purchase and meinteanance of a lavw
1ibrary in & convenisnt and accessidble plsce, and
sailé fund shall not be used for any other purpose.

, “Sec. 3. 8s3id Courts are grarted all neces-
sary pover and suthority to make this ict effective,
to make rcazonable rules in regaré to said library,
and the use of the books thereof, and to carry out
the terms and proviaions of thig Aet.”

Ravarro County according to the last Federal Census
has a population of 51,308 and has no Court of Civil Appsals
lodated within its boundaries; any authority the éistrict and
county clerks of Navarrd County possess to charge this One

Doller (£1.00) fee is s0lely by virtue of Article 1702b-2,
supra.

The recent case of Ex Parte Carson (Tex. Cr. R.),
159 8. W. {24) 120, held that & statute providing for the as-
sessment of One Tollsr {($1,00) as cost in criminal csses for
county lav library fund was unconstitutionsl and thus could not
legitimately o assessed and collected a3 an item of cost in &
criminal action. The reasons set forthwere that the perticulaer
statute contraveneld the coastitutional inhibition against enaci-
zent of local or special lavs regulating couaty effeairs or vhere
‘8 general lav could be made applicable; that the ites of one
dollar taxed 2 costs for lavw library fund 1s neither neces-
sary nor incidental to the trial of a c¢riminal case, and i
not & legitimste iftem to be s0 taxed; and, that to so tax
agninst & defendant in a eriminal case in several countiea and
not tax in other ¢ounties vhere a defendant vas convicted of
the same offense, vould be a disorimination which the law doos
not recognize or tolerate. Thus, there ocgn be no legitimate
assessment in criminal ceses of one dollar under eny of our

fresent statutes dealing with such & tax for a county library
fund.
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¥e are of the plinion that (he reesons applied in the
Carson case not solely pertinent to criminsl actlions are equal- .
ly spplicable to suits of & oivil neture., Such a tax is in our
opinion not & legltimate charge on the litigsnts %o & civil
sult., We quote from the Carson case az follcvs:

" + « On ona side the courts take the viev
that thc costs may be taxed as & proper item beo-
cause the money is used in the ealabl!shaent and
maintenance of a law library wvhich, it is stated, is
8 legitimate charge on the litiganis. Ve find our-
selves unadly to sccept that viev. 3ugch reasoninge
vould lead intc fields of sxpenditures wvhich msy as
¥aell fnclude the eomt of the court houscs, the auto-
sobiles which officers use to apprehend eriminals
anc even ths roads upon which they ricde. If some-
thing #c remote &8 & lavw library xay be properly
charged to the litigant on the theory that it better
prepares the courts and the attorneys for the perfors~
ance of their duties, 1t ocecurs to us that we might
as logically tax an {tem of cost fcr the sducstion
of such attorneys and judges and even the endowuments
of the schools which they attend, HMany other illus-
trationg might be used sppropriately Lo shov the
fallacy of such concention and the inevitadle result
that litigstion in the courts would Le prohidbitive,
¥We, therefore, conclude, as several states have,
that the tax imposed by the bill is not and cannot
be logically considered & pruper item of ooat in
litigation, particularly in oriminal cases,”

Artiale 111, 3ootion 55 of the Coniatltution of Texes,
in part, rrovides as follows: '

“The legislature shall not, excelt as other-
wise provided in this Constitution, pass any local
or special lay, authorising:

“Regulating the affairas of countios. « .,

]
. & e
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"Regulating the praotice . . . before courts.

n
e ¢ o

“And in all other cases vhere & genersl lav can

be made applie.blc. ac 1ooal or special lav shall be
enacted, . . .

It scems rather well settled that before statutes
vhich ¢o not have a general spplication can te sustained ss not
beling & local or speocial lav, the classification used must not
be one arbitrartly adopted upon a ground which has no founde-
tion in difference of situation of the counties placed in c¢if-
ferent classes; that there must be some ressonable relation re-
tveen their situation and the purposas and objects to be ab-
tained; and, ths: there must be something which in some reoason-
able Jdogres nmay acocount for the extablishment of these classes.

Killer v, El1 Paso County, 150 3. W. (24) 1000 {(Sup. €Ct.), and
authoritios cited therc:n.

Folloving the above ressoning, va <¢o not believe
there existas logitimate grounds for the classifiocation sought
in Article 1702b-2, supra. There are only two grounds
vhich the article under consideration oould be said to be a
reasonsable clsssification. These are that lesser the populs-
tion the more nesd for & county lidbrary, or greater the popu-
lation tho greater the heed for such a library. We do not de~
lieve a population dracket 1s a ressonadble classification or
ground for & statute of the nature under consideration, It i
Just ss necessary to have & county lidbrary ia counties of
small population as in counties of great population, for in-
sofar as & litigant is concerned, thore is just as much need
thet his casés be impartially and efficientlly considered wheth-
er the county bas & population of 10,000 or 310,000, and con-
versely the same reasoning aprlies.

Conceding, hovever, the population bracket 13 &
reasonsble ground of classificetion in this particular incicent,
but still firmly convinced to the contrary, vo are still of the
opinion that the statute under consicderation must fall as be-
ing a local or special law, The reason for this is that the
legizlature has not been uniform or coasistent in the classi-
fication. If the ground for the classificztion 1s the gresater
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ths population, the greater the need for county libraries, then
vhy stop at counties whose populstion 1s over 78,000. It is
true, Artiele 17024, Revised Civil Statutes, insludes counties
of 80,000 to 225,000, but so far as population elassification,
ve have no articles dealing in thia respect with counties of
larger population. If the ground for classification is that
less the population the more need there is for a library, then
vhy has the Legislature not provided for libraries in counties
under 50,000, In other wvords, the legislature has not folloved
a uniform pattern in its classification. It was for this ree-
son that the Supreme Court in Bexar County v. Tynan, 128 Tex.
223, 97 3, w. (24) %67, held a population brakket statute un-

constitutional as being a local or special lawv, We Quote there-
from as follovs:

» +» « this court recognired that sudstantial
differences {n populstions of counties could be made
4 basis of legislation fixing compensation of offi-
cers, on the theory, as the court clearly recognized
that the vork devolving upob an officer was in some
degree proportionate to the population of the county.
This has frequdntly been reocognized by courts as
oreating a sufficlent distinction to Justify a larger
compensation for ocounty officers in counties having

8 large population as compared vith compensation to
like officera in counties having a small population.
Conversely, va think it true that if the Legislature
ignores the obvious fact that the vork of county of-
ficers is proportionate %o population and classfies
counties in such way that the compansstion of officers
of a county having a large population is fixed far
belov the compensatiob eallowved like officers in

small counties, such action amounts to fixing =
olassifioation which 1s arbitrary apd vhich has no
true galevuncy to the purpose of the legislation,

* L] .

In Opinion No. 0-8439 this department held Article
17024, Vernon's Texas Civil Statutes, an article similar to the

ons under discussion, unconstitutional., We enclose a copy
thareof.

It 1is therefore the opinion of this department that
the distriot and county clerks of Navarro County can not



563

Honorabls X. Y. Cunningham, page 6

legitimately tax ss costs in oriminal and civil cases a One
Dollar ($1.00) library fee as provided for in Article 1702b-2,
supra.

Very truly yours

VI sgp ATTORNEY GENERAL OF TEXAS
Z/C i
/ {/W 2

T ios By PV oY A loed

TES

AT gy 01 Tk '
TRy, 3£NE£? Robert 0, Koch
AT, Assistant
ROK :14b
Enclosure

APPROVED
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»Y. CHAIREAN




