THE ATTORNEY GENERAL
O TEXAS

GERAID . MANN AUvSTIN 11, TEXAS

ATTOORNEY GENERAIL

Honorable Claude A, Williams

Chalrman and Executive Dilrector

Texas Unemployment Compensatlion Commlssion
Austin, Texas

Dear Sir: Opinion No. 0-5524
Re: Whether Senate Bill No. 266
applles to rental space leased
by the Texas Unemployment Com-
pensation Commission,

This will acknowledge recelpt of your letter of August 13, 1943,
wherein you have requested the opinlon of this department upon the above
stated matter. BSo that this opinion will reflect all of the facts you
have submitted to us, we quote the body of your letter in full as follows:

"Your Department recently issued Opinion No. 0-5427
relative to the effect of Senate Bill Ko. 266, Regular
Session of the 48th Legislature, upon the payment of cur-
rent rentals under existing leades. We presume, ih view
of the legislative policy aa expressed in several recent
appropriation bills, that Senate Bill No. 266 (to appear
as Article 666b in Vernon's Annotated Civil Statutes)
does not apply to the funds used by this Commisslon for
the payment of rentsls, but in order to clarify the mat-
ter, we are requesting your copinion.

"Under the administrative authority vested in this
Commission by Article 5221b-9 (V.A.C.S.) the Commiesion
has taken leases on & numher of offlicee loceted at various
points in the State, Payment for these leases 1ls made out
of the Unemployment Compensation Administration Fund
created in the State Treasury by Article 5221b-1l (V.A.C.S.).
We direct your atientlon to the fact thait the Texas Unem-
ployment Ccmpensation Commission 1s not operated on funds
derived from S8tate taxation, but is operated on a grant
from the Soclal Security Board under Title III of the Socilal
Securlty Act, as smended, and the Unemployment Compensatlon
Administration Fund consiets wholly of funds recelved from
the Federal Govermment. These funds are not granted to the
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State as such, but rather are grented to this Com-
nlssion as a Comission for administrative use by
that body in keeping with such rules end regulations
ag may be prescribed by the Soclal Security Board.

"Article 5221b-11 (V.A.C.S.) provides, among
other things, 'all moneys in this fund which are
received from the Federal Government or any Agency
thereof shall be expended solely for the purposes
and In the amounts found necessary by the Soclal
Security Board for the proper apd efficlent adminig-
tration of this Act.' The terms of Title III undex
which thls money la granted provide that the adminis-
trative fund shall not be granted by the Social Sec-
urlty Board unless it 1s found that all moneys recelved
from the Board are expended solely for the purposes and
In the amounte found necessary by the Board for the proper
and efficient administration of such State law. In this
connection it is pointed out that all of these contracts
nust be made ln accordance with standards promulgated by
the Board and are also examined and approved by an asuditor
of the Board.

"We therefore request your opinion as to whether or
not Senate Bill No. 266, Regular Session of the 48th Leg-
islature, is applicable to payment of rental by this Com-
mission out of funds received from the Federal Government."

In our opinion No. 0-5427, we advised the State Camptroller of
Public Accounts that:

"Any new lease or rental contract entered into after
the passage of Senate Bill 266 (Acts 1943, 4Bth Leg.,
effective May 7, 1943) must be executed in the manner
prescribed by Sections 1 and 2 of the Act. The Legisla-
ture having provided & mode for the mecuring of rental
space, the agencles and depariments affected are restrict-
ed to that mode and musat conform to these requirements.”
(Emphesis added)

If the Texas Unemployment Compensation Commispion is one of the
affected agencies or depariments therein referred to, it would follow that
the provisions of Senate Bill No. 266 apply to rental space needed by 1t.
If not, the Commission may contlnue to follow the progedure it has followed
in the past in securing rental space.
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Any intelligent lnvestigation of the powers and authority of the
Texas Unemployment Compensation Commission must include an exemination of
certain federal statutes as well as state statutes. In this particular
phage of state activity--unemployment insursnce--federal and state legls~
lation are so interwoven as to constitute a Jjoint legislative undertaking
by the Federal Oongress and the Texas Legislature.

Your inquiry involves administrative detalls, a matter In the
Joint legilslative endeavor in which State and Federal leglslation is most
particularly intermingled and in which the cooperation between the two
governments is most pronounced. The extent of this cooperation will be-
come apparent from the statutes and acts which will be hereinafter quoted
and referred %0.

. The federal legislation on the subject will be found under Title
L2, Subchepter III, United States Code, under the title "Grants to States
for Unemployment Compensation Administration.”

Section 501, under this title and subchapter, provides for a
continuing appropriation of certain funds for the purpose of assisting the
gtates in the administration of thelr unemployment compensation laws.

Section 502 contalns the following provisions:

“(a) The (Federal Social Security) Board shall from
time to time certify to the Secretary of the Treasury
for payment to each State which has an wnemployment com-
pensation law approved by the Board under sections 1610-
1611 of Title 26, such amounts as the Board determines
to be necessary for the proper and efficient administra-
tion of such law during the filscal year for which such
peyment 18 to be made. (Emphasis added).

Section 503 of this title contains the following provisions:

"(a) The Board shell meke no certification for
payment to any State unless 1t finds that the law of
such State, approved by the Board under sections 1610-
1611 of Title 26, includes provision for --

"

¢ & @ ©

"(8) Effective July 1, 1941, the expenditure of

all moneys received pursuent to section 502 of this
title solely for the purposes and in the amounts found
necessary by the Board for the proper and efficient ad-
ministration of such State law.” (Emphasis added)
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The remainirg provisions in this section provide that in the
event the State agency charged with the administration of the State Un-
employment Compensation Law falls to carry out the requirements of the
Social Security Board, the Board shall meke no ceriificetion for payment
to the recalcitrant SBtate.

The applicable proviasions of our State law are found in the
Unemployment Compensation Act, Article 5221b, Vernon's Amnotated Civil
Statutes.

Section 9 of Article 5221b contains the following provisions:

"(a) Duties and Powers of Commission: It shall be
the duty of the Commission to administer this Act; and
it shall have power and anthority to adopt, amend; or
rescind such rules and regulations, to employ such per-
sons, make such expenditures, requlre such reporis, make
such investigaticns, and take such other action as it
deems necespary or suiltable to that end. . . .

e & © 9

"(1) State-Federal Cooperations In the administra-
tion of this Act, the Conmigsion shall cooperate to the
fullest externt consistent with the provisions of this Act,
with the Social Securlty Board; created by the Socisl
Security Act, approved August 14, 1935, as amended; shall
make such reports, in such form and contelning such in-
formation as the Social Security Board may from time to
time find pecessary to assure the correctness and verifi-
caticn of such reports; and shall comply with the regula-
tions prescribed by the Social Security Board governing
the expenditure of such sums &8 mAy be allotted and paid
to this State under Title IIT of the Social Security Act,
ZTit,le Ea, Subshapter IXII, U.S.Coi for the purpose of
a.asia‘;;ing in the administration of this Act." (Emphasis
added

Sectior 11, Article 5221b (Section 13 in crigimal Act) provides
the following:

"(a) Special Fund: There is hereby created im the
State Treasury a special fund to be known as the Unemploy-
ment Compensation Administration Fund. All moneys which
are deposited or paid intc this fund are hereby appropriated
and made available to the Commission and shall be continu-
ously available to the Commission for expenditure in
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accordance with the provisions of this Act, and shall
not lapse at any time or be transferred to any other
fund. All moneys in this fund which are received from
the Federal Government or any agency thereof shall be
expended polely for the purposes and in the amounts
found necessary by the Soclal Security Board for the
proper and efficient adminiastration of thie Act. This

R —— e et et e dle 2o

fund shall comsist of all moneys uyyxvpra.uucu. [
State; all moneys received from the Unlted States of
America, or any agency thereof, including the Social
Security Board; . . . .", etc. (Emphasis added)

The State leglslation, above quoted and referred to, reveals an
umnistakable Intent on the part of the Legislature to require the Texas
Unemployment Compensatlon Commisslon to cooperate to the fullest possible
extent wilth the Federal Soclal Security Board 1n matters concerned with
the administration of the Texas Unemployment Compensation Act.

The reason why the Texas Legislature has required such extensive
cooperation with the Federal Soclal Security Board becomes apparent when
ve realize that practically all fundas used In the administration of the Un-
employment Compensation Act are furnished by the Federal Government and
that none are furnished by the State. Under the Federal enactments, which
are quoted and referred to above, the Federal Government will continue to
furnish these funds only so long as the Texes Commission compllies with the
rules and regulations of the Federal Soclal Security Board with regard to
the expendlture of the moneys so furnished.

Under Section 503, subsection (a), Title 42, U.S.C.A., the Social
Security Board is prohiblted from meking certification for payment to any
State unless such State has enacted leglslation which provides for the ex-
penditure of funds furnished under Section 502 of that title "solely for the
purposes and in the amounts found necessary Qz_the Board for the proper &and
efficient administration of such State law." (Fmphasis added)

In compliance with this requirement, the Texas lLeglslature hag
provided in subsection (&) of Section 11, Article 5221b, Vernon's Amnotated
Civil Statutes, that: "All moneys in this (Administration) Ffurd which are
received from the Federal Government or any agency thereof shsall be expended
solely for the purposes and in the amounts found necessary by the Social
Security Board for the proper and efficient administration of this Act.”
(Emphasis added)

That these provisions of the Federal and State lawe result in
placing in the Federal Soclal Security Board in Washingtonm, absolute control
over the pecuring of rental space by the Texas Unemployment Compensation
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Commission, was illustrated in the recent case of Starling Realty Corpora-
tion v. State, 20 N.Y.8. (24) 278, 174 App. Div. 375, affirmed 1941, 36
K.E. (2d4) 201, 286 N.Y. 272, re-argument and motion denied, 1942, 37 N.E.
(24) 138, 286 R.Y. 696, 26 N.Y.8. (2d4) 47, 261 App.Div. 363, whick was af-
firmed, 1941,

In the Starling case, the Division of Placement and Unemployment
Insurance of New York, which corresponds to our Unemployment Compensation
Commisslon, had rented certain premises from the Starling Realty Corpora-~
tion, and, thereafter, the Division of Placement and Unemployment Insurance,
upon a determination of the Federal Social Security Board that the space wae
no longer needed and that therefore no further funds would be provided for
rental on those premises, cancelled its rental agreement or lease, This
action by the Division was made pursuant to a clause Iln the leasing contract
that the liability of the Staite was coniingent upon the avallability of
moneys to pay such rental.

The New York Court of Claims in denying the landlord’s claim for
rental, polnts out that:

"The power of the (Federal Sociael Security) Board to
provide necessary moneys for Increasing the mumber of
necessary offlces or enlarging already existing offices
would seem to be clear and it would seem equally clear that
it could refuse to provide moneys for such offices as it
might decide unnecessary in the administration of the law.”

The only logical conclusion to be deduced from this holding and
the quoted provisions of the Faderal apd State laws is that absolute discre-
tion over the amount of rental space needed by the Texas Unemployment Compen-
satlion Commission and the smount of money to be spent for rentael has been
placed under our Unempioyment Compeunsation Ast in the Federal Social Securilty
Board in Weshington.

Senate Bill No. 266 (Chap. 258, Acts 1943, 48th ILeg.) on the other
hand places almost an equel amounmt of discretion over the prosurement of
rental space by all State agencies and departments In the Texas Board of Con-
trol. We quote the first two sections of Senate Biil No. 266, as fcliows:

"Section 1. Hereafter all departments and agencies
of the State Govermment, when rental space 18 needed for
carrying on the esmential functlions of such agencies or
departments of the State Government, shall submit to the
State Board of Control a reguest therefor, giving the
type, kind, and size of bullding ceeded, togethsr with
any other necessary description; and stating the purpose
for which it will be used and the need therefor.
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"Section 2. The State Board of Control, upon
recelpt of such request, and 1f the money has been
made available to pay the rental therson, and If In
the discretion of the Board such space 18 needed,
Bhall forthwith advertige in @ I newspaper, which has
been regularly published and circulated in the city,
or town, where such rental space is sought, for blds
on such rental space, for the uses indicated and for
a perlod of not to exceed two years. After such blds
have been recelved by the State Board of Control at
1ts principal office in Austin, Texas, and publicly
opened, the award for such rental contract wlll be
made to the lowest and best bldder, and upon such
other terms as may be agreed upon. The terms of the
contract, together with the notlce of the award of
the State Board of Control will be submitted to the
Attorney General of Texas, who wlll gause to be pre-
pared and execubed in asccordance with the terms of
the agreement, such contract in quadruplicate; one
of which will be kept by each party thereto, one by
the State Board of Control, and one by the Attorney
General of Texas. The parties to such contract will
be the department or agency of the government using
the space as lessee and the party renting the aspace
as leassor.”

Insofar as the Texas Unemployment Compensation Commission is
concerned, the discretion which Senate Bill No. 266 places in the Board
of Control would be In direct confllet with the discretion, which we have
already seen, has heen placed in the Federal Soclal Securilty Board, Since
practically all funds used in the administration of the Unemployment Com-
pensation Act are furnished by the Federal Govermment and 1lts agencies, and
none is furnished by the State, the provisions of Senate Bill No. 266, if
held appllcable to the Texas Unemployment Compensation Commiesion, would
create an unbridgeable confllet. Qulte obviously, the discretion over the
amount of space and the price to be paid for 1t cammot rest toth in the Board
of Control and In the Social Security Board. One or the other must have the
firal word.

A simple answer to this stalemate, may be found in the second
clause of Section 2 of Senate Bill No. 266, which provides that the Board
of Qontrol's action 1= contingent upon the availability of moneys to pay
rental upon the required space. As we have geen, the only moneys avallable
to the Texas Unemployment Compensation Commipsion for rental space are those
furnished for the payment of rental upon space approved by the Socilal Securlty
Board. And it might be held that since no moneys are available, the Board of
Control has no Jurlsdiction.
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However, we prefer not to rest our opinion solely upon this
tenuous technicality, but rather upon accepted legal principles which
we belleve point to a proper solutlon of the epparent conflict.

Senate Bill No. 266 contains no repeal of any of the provieilons
of the Texas Unemployment Compensation Act, nor for that matter of any other
previous legislative enactments. It contalns neither a specific nor a gen-
eral repeal of prior leglslatlon. In order to reach the conclusion that
this Bill, in fact;, repeals any portion of the Unemployment Campensation
Act, we would be required %o rely upon a repeal by implication. As pointed
ocut in Texas Jurlsprudence, repeals by Implication are not favored.

"According to numerous pronouncements of the Texas
courts, the repeal of statutes by lmplication ias never
favored or presumed. The two acts will persist unless
the conflicting provieions are so asntagonlstlec and re-
pugnant that both cannot stand. Where there 1s no express
repeal, the presumption 1ls that In enasting a new law the
legislature intended the old statute to remain in operation."”
39 Tex. Jur. 140, and cases cited In the footnotes.

Under the rules above stated, we must presume that In enacting
Senate Bill No. 266 and in making no express repeal of existing legisla-
tion, the Iegislature Intended that the conflicting provisicna of the Un-
employment Compensation Act remain 1n effect. Texas Jurlsprudence further
points out that:

"If by any reasonabls construction two acts or
statutcry proviasions can be reconclled and so con-
gtrued that both may stand, one will not be heid to
repeal the other. ZEspecially where the older law is
varticular and is expressed In negative terms, and
trhe later statute la general, a congtrustion will be
sought which harmonlzes them and leaves both in con-
current operation.” 39 Tex., Jur. 141-2, and cases
clted in the footnoctes.

We direct your etiention also to the rule that a general act does
not repeal a speclal or partioular lew. The enagtment of a general law does
not ordinarily operate as a repeal of a particulsar or speclal law, by impli-
cation, elthough both relate to the seme subject matter. On the contrary,
both statutes are permitted to stand, and the gereral law is applicable to
all cases not embraced by the specific act. In other words; the partisular
act is construed as conatituting an exceptlon to the general law. This is
said to be a settled rule of construction besed upon the presumptlon that a
specific statute evidences the imtenticn of the Legislstbure mere clearly ihan
& general one, and therefore should control. 39 Tel. Jure. 149-15C; Townsend
v. Terrell, 118 Tex, 463, 16 S.W. (24) 1063; Eliis v. Batts, 26 Tex. 703;
Cole 7. State, 106 Tex. 72, 170 S.W., 1036, dismissing error 163 S.W. 353.
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v. Batta, 26 Tex. T03; Cole v. State, 106 Tex. 472, 170 S.W. 1036,
dismissing error 163 S.W. 353.

Under these rules of statutory construction, the Texas Unemploy-
ment Compensation Act will be held controlling in matters relating to the
securing of rental space by the Unemployment Compensation Commission, while
Senate Bill No. 266 is controlling in matters regarding rental space needed
by other departments or agencles, whilch are not controlled by special or
particular statutes.

You are therefore advised, and it is the opinion of this depart-
ment, that the provisions of Senate Bill No. 266 do not apply to the Texas
Unemployment Compensation Commission.

Trusting that we have fully answered your Inquiry and that you
wlll call upon us 1f we can be of further service, we are

Youras very truly

ATTORNEY GENERAL OF TEXAS

By /s/ Peter Maniscalco
Peter Maniscalco
Agslstant
PM: L

APPROVED AUG 30, 1943
/8/ Gerald C. Mamn
ATTORNEY GENERAL OF TEXAS
APPROVED
OPIKION
COMMITTEE

By {s @HB
Chalrman



