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Honoradble Homeyr P mmy. rresident
tUniversity of Texas-
Austin, Tazas

Dear v RAlneys -

e phder chapter 3a0,
s 48th fegislature}
ot sdditional dome
@ Pyable fras funds

to sutmit for your eonsidere~
ted below ch i3 hased on

' . % amergendy The Univere .

i fg g I i v‘m‘mug”"gw'
grens; o Bavy Ve
wherse Haval -Spainses’ars regular studen shieh
are financed by the ‘Poderal Govermment, E&ch.

- progran 18 bAsed on & Sontraot batween sw piensy
of the. Mou). Government and The University of
Tozas.. : Under aach roarn the Federal Joverrmsat
pays to The Univers of Texas oertain sums of
MOnS S.n ascoxrdance with the contreot provisions
and s money is in tum out through our
offioe of ths Auditor for purpcses agroeed

‘"“elﬂtu 5 Y0 BE CONSTRULS AS A DEFARTMENTAL OFINION UNLESS APFRNOVED BY THE ATTONANRY SENERAL OR FIRST ARSIaTate
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3&. In the acministretion and supervision
thess programs 1t has bdesa nesessary for ws
to uss sertaia Nulleting fagulty mambers win
_devote Siwe beyond their fullet tniverss
duties to these purposss, . In order S0
. fagulty members for these .mu«m respoasie
bilisies, the University Jnnu to them addie
tional scmpensation oud Pederal fundsg - -
allecated $0 thig insibusion, Adminisgrative
o, I regularises Whis prooedure, A
aopy of this memorendum u attashed for youp
information,

2 mamnmuchommar-
ing, scienes, and Maxggemsent War Training Pro;ran
Ihhh:. 2 sormanly referred to as BANET., Ondsr an
annusl general oentreed with the Cffice of idue
eation; The hiversity of Texas ass agreed to ;ive

u$ the State dertain short term coupsss
{:: 18 weeks) sither for t.h: purpass of tr:in-

viduals tlnuy working in industry or to
m&aﬂlﬂm far se¥tain apecialiceld work

Srys From tims to time spenifis. Proposals
for thasa sourads are sudmitted to the ¥, 3, 'riice
of Sdcoatlion for approval; and shen approved, tao
agurses are given aooording te ths plen ocutlined
In the preposal, Theose individuals, thersfore
are not members of our inagrustional etaff, T
segulay nsmbers of cur lnstrustional staff she
wthlmu ia thle progrem t funations

of sdusatieual supervisioni Shwut is, they
ssis outiine; And mipesvising to e 1i81ted
sourse ou g to a PX»
tent the muvidul who tesshes the ocourse, Thelr
responsibilities in this sonnestion, tharefore,
have no relation te their fulletime duties in
residense instimutien,. Their compensksion, usuale
1y &t the rate.of from §R,00 So $4.00 per slook~
houy, s specifieally approved by the Federal
Oovm at the $ime the proposal for ths courae

lw
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3. Anothay program ia the CAA=%ar Treining
Servies,; which is the second step in the long
prooess of training laval Aviation Cadets, This
work, 4l1s0 of & shor} term eharacter, is carried
out under eontrast with the Navy Department, In-
strustion in this program is sarried euts by wpe-~
oial fastrustors hired for this purposes
supervision of the entire program on this campus,
however, is & respoasibility of a full-tims mesber
ol the Dniversity teashing staf?f, '

4. A final g:m fs the sar Research Ladore
atory of the Depariment of PMiysios.: 7Thais bigaly
contidential ressaresh projest is based oa a son~
tract with the U, 8. O0fflce of Sclentifio Research
and -Cevelopmant, It 1is purely & researoh project
which Aas been undertaken by oertain full-tine
Ssaching memders of the staff of the Department

of Pnysies who devote all of thalr apare tinme,
above their regular University duties, to this

- %0n the basis of this fact sltuaticn, I whould -
1ike to presens the following question: -

*Is the amount of compsnsstion paia to fulle
time faculty mambers who participats in these
spscial programs in the mannsr indioated lime
$ted by the first pearegreaph of Subseotion (2)
of she deneral Provisions of the Educatiomal
Appropristion Ast for the current biemnium?™

e

our undsrstaading of the several oontracts involved
in the fast situations cutlined in your inquiry is that sush
soutraets are made by the uninuug with the Federal Governw
ment, snd provide for the paymend of funds to the University
for the performande by 1t of sertain work. In cur Opinlon
Bunber 048638 we advised that the uie of funds derived from
#nilar econtrasts betwesn A, & M, C0llege and the United States
Government was governed, as to the amount by which iltomised
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fulletinge instrustional sslaries at that socovol =i ht Le ad-
Justed by the limitations of Sudbssotion (2) of the "Genarsl
Provisions® of the Appropriation Aot} this subdsection readst

"Subsection (2). goﬂaton%. Ho salary
a.pproprh_tod_hujoin_ il be supplemented out of
studens fee funds, dormisory rfunds, or looal funds,
aXoaps out of the Fuve Feed Fund at the Agriculitur-
al snd Nechanigcal College or ocut of funda roesived
from the United states Govermmsut or its agencies,
unless 80 ordered by the governing board of tne in-
stitutiea to which sush or salaries apply,
8t & regular mesting with at least & majority of ths
nsmbers of suech bdoard present, and such order shall
be entered in the mimates of the procesdings of sald
board and shall ses forth fully the reasons there-
fore 8o full time instrustionsl aszlery as ftemised
herein shall be adjusted to exosed an smount above
the maximum full professorts salary as herein itesa~
ized to de appropriated from the Génaral Revenus )
Pund of the 3tate If'or the particular institution to
whioh sald as or salaries apply, unlesgs the maxie
s salary is be received in whieh cage suph ad-
Justment msy be made not to exeeed ten (10) per sent
above such maximum salary so recsived, It ia further
provided that oompensation for corrsspondenss and/or
extension teashing as providsd herein and campenssa-
tion from bdequests and gifts, unless so limived uy
the donor, aball be exoluded from the aslary lirml-
tations of this paragraphii. # # & »

*Pull time employees on twelve (12) months
basis may receive not more than Two Hundred and
ritty ( +00) Dollara for sorrespondanss courss
and /or extension senter tesching, and may not be
paid additional money for summer school tesching,
and full time employess on & nine (9) montns vasis
may be pald for sorrespondenss and/or extension senter
teaching or summer Scho0)l oF other services during the
rmin.tng three (3) months of the fiseal year, but may
no umc ve more than Two Rundred and Pifty (2250,00)
Do . per anzmum for correspondenss courss tasching
.durdng the fiscal year and/or extension osnter work
during the Fegular nine (9) months session.”
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You have sugzested, however, that the limitations
upon supplemsntation do not epply to the use of funds ree-
geived from the United States Govermment or its asancles,

in view of ths firat sentense of 3ubsection (2), above guote
od, That sentence, az we read it, i3 neitaer o limitation.
upon the amount whioh itemized gsalaries may %Yo supplamente
od, nor an exoept to other provisions limiting the sxteat
of salery sdjustments, It 1is & prosedursl limitationg vis,,
that aslaries for whioh iteniszed appropriations sre mads by
the Legislature shall not bs supplemented out of local funds
of the institution, exeep$s upon order of the governing board
at rezular mesting, entered upon its minutes and giviag the
reagons for its sction. Use of Pure Feed Funds at A, x.iie
College, and funds received from ths United Liutes Government
or its agenoies for supplementation 1is sxcopted from and is
got governed by the requirements of thia limitation, but the
exception can bs no broadar than the rule itself, A proviso
"$s to be restricted and a,plied to the precediay enacting
clause of the statute, and 1ts affect is to limit the scope
of taat clause and to exaspt ocut of its genersl terms the
oase stated in the proviso which otherwise would be embraced
in tae langusge used.® fotter v, Robison, 102 Tex, 448, 119
Se We 003 see also, Fenet v, Woouiston, 105 Tex. 209, 147 8.¥%,
867, Henoe, the exea;ticn as to use of funds derived from:
Foderal sources is restricted in itz seope to the procedursl
limitations sabreced in the santsnce under consideration,

The limitation upon the amount by which itemised in-
struotional salaries mey be adjusted 1s expressed i: t2e second
sentence of Subsestion (2), and the only gensral exceptions to
talts limitation applicable to your inquiry are those of tae
next following sentence providing that conpensation for sorre-
spoudouce and extenalon s %o the sxtent allowed uader
Subgection (2}, and compensation fram dequests and sifta "une
less s0 limited by the donor" shall not be cocnsidared in de-
tormining the maximmm sxtent to which ingtrustional salaries
may be adjusted,

The fact, therefare, Rhat ine funds propraed to be
uséd in supplemantation of instructioaal salaries itemiszed as
full=-time positions in tha ourrsnt Appropriation’Act (Crapter
399) are funds derived from Pederal sources, but uot ws & zift
or bequest, does not exampt the supplemontaticn from the limi-
tations of Subssetion (2) of the General Provisions} on the
sontrary, it 1s expressly provided by the first senloenge found



s v

.
6837
4
-

. » i

noﬁorabh Bomer P. Rainey, peze f6.

under the heading "General Provisions® that tures
under tha appropriations sade by the Aet, "wha  Lrom the
3tate Genaral Revemus Fund, local institutional funds or
sny other reseipts and funda whatsoevey; szxcept bequests
and gifts, be subiut to the f{ollowing provisions,”
ineluding theredy thse tations of subseotion (2). The
axaeption of gifts end hequesta from the limitat upan
maximan supplementation "makes plain the intent that (ne
statuts should apply in all cases not sxcapted." L. e X

" S¢ 7o RYe Cos ve Temple Orain & Hay Co., 122 Tex. 25, b3

Be o (84) 473 Federal Crude 011 Cos Y. YounteLas 01l Coe,
132 Tex, 2}, te Wy (24) 56, .

Re

. You 1 Lfurther whether the use of such funds
for supplementation of itemized salaries would fail sitatn
Subsestion (11) of the Genersl Provisions, wilch states that
“Ths gensral provisions seds in this Act anall not apply to
athletio or extramural departments, and as (o theué exceptions,
the gZoverning board shall make such nscessary rules and ade
Justuenta as mey bs deaed sdvisadle,” Clearly, under this
oxaeption, the salaries of persons who are employed In ihis oxe-
tremural departments of tne mtnult{ »ay be azjusted by the
soverning board "as may be desmed advy ubio."

It is not our understending of your inguiries that
there 18 doudt sonserning adjustment of the salaries of those
employees Who hold poaitions in the extramursl departments;
but that your question is whether salaries of persons holding
full=tine inatrustional positions in the physics department
or sathematios department or other department outside of those
rsooznised as extramurel or athletis, be supplemonted {rom
funds arising from activities of the a tie or extreamural do-
partments without regard to the limitations of suisectiovn (R),
supra. OQur Opinion 0=128 reasconed that thisg mijht Lz done, al-
though ths point wes not essentisl to Qetermine’ the i:guiry
thore oonsideored, Although the opinions of the Atiorney Jeneral
are persuasive with the aourts (Heath v, Diversion Lake Clubd,
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33 S. 6, (24) 479, nevertheless, where the court is of the
opinion that the sonatrustion placed upon & atatute 3 the
Attorney General ia errTonecus, and that the meaning the
statute is plain, it will not follow or be bound his
opinion {(Jones v. Marrs, 114 Tex, 68, 263 8, 4, & o In
view of Tule, we K:vc re-sxamined cur Opinion 0-=126 and
believe it should be modified, for the reasons following,

tionn of the Appropriation Act, insofar as it
Telates to the University of Texas, discloses tuat lLns ssversl
itens of appropriation sre olassified under assveral priusizal
headings) 1.0., "Nain tmiversity,” "Extramural Divisions,"
"Medioal Branch” and "Texas Memorial Museim.” Under tue ucad-
ing "Main University" are listed the itema of appropriztion
for most of the insgtruotional positions at tae Univarsity,
uhareas under the headlng "Hxtramural Uivisions” are listed
appropriations for additional positione for the graduate schoeol,
for the division of resesarcl, ani for the division of extension.
In providing that "The general provisions of this Act shall not
apply to athletie or extramural departments,™ me t.aiak it clear
that the Lezislature had in mind the positicas and items enumer-
ated undexr that olassification, and that it was not tiereby
thelr intention to exempt from the limilatlons of the Saneral
Provisiocna the smount by which a fulletime instructional salary,
listed under the heedioz "lain University,” oould be supple~
asnted from Nunds received firom or appropriated for athletic
or extrasural setivities, Had 1t been tas intention of the
Legislature 30 exempt the use of extramural and athletis funds
from operstion of the limitations upon supplementation of fulle
tine instFustional salaries, Lt douttless would have used lane
JUAZEe MOre SPptly axpressia, that intention. As we have hereine
vefore observed, tha only funds expréssly exsluded from the
restristions ares those dorived from bdequests and gifts, dlsclos-
ing, we think, that the intention wae to enmbrace funds from all
other so-xrees, In snactiag Subsegtion (11), ths Legislature
4id not add anothsr exosption to the alasses of funds lying,
tozetaer with ifts and bequests, outside of the restrictions
upon supplesmentations the ohangs of phrasing requires taat 1%
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be presumed that an exseption to use funds i23 nct c:atemplated,
b that the exeostion of the axtrasuFal and athlatis Ziparte

_ ments has reference to matters other ttan to fun:s a;-~resriated
to or arising out of tae aoctivities of those 4epariments, Opinion
lioe O=128 1s modified insofar as it expresass a ooatrary view,

fhether or not tus Iunds in question are gcnsidered
as derived from extramural setivities, the iimitationa upon
suprlementation of saluries of full-time instrustiznal positions
listed in thes appropristion .1l under hasdings othar than that
of "Extramural Divisions” would Le applicatle, thou l: tho funds
proposed to e ugéd were derived fram or were aprropriated for
exiramurel or athletia astivities,

S.

The final inquiry suggested by your letter {s whother
work done under the Englneering, Sclence and Hanazersnt fTar
Training Progrem; as outlined ia your second numbered saragrazh,
- s sxtension center work wiihin e contexilation of Sau tem
used in Chupte)r 308, supra., e ars of the opinion thaat it anould
be 80 regarcedl, snd that ths ordinary conception «f tho term
would sabrsose terminal instruscional worz of Ll twiure defined
in your letter, 1The fuol tnat erediil toward u da 130 L& not ale
lowed for suchhr work undes present iruleu of tuc Jdulversity Joea
not urgue sgalust this oonoclusion, in sur gusimeat,

_ Hop Jdoesn Loe Wbupal that this work 1o extrs&sural cone
flict with this wviewj Los extouslon divislou ia c¢lassed Ly the
Leplalature in we Appropriation Act &8 oue of tue two wxtrae
mure), divisions, as Lh6 itoms of appropriation for e division
_of extonsion are carrisld uadoer tue besding of, and within the
sucmary sotel for tas "ealiwaursl Divisions.” Tha facy that ex-
tonglion work 1s olussified as extramural by the Act ia furtner
persussive of the courrectiwis of owr coaslusicnL tikt supplemen-
tation of Tulleuime flusvivotional sularies listoed undor other
hoautngs of wbo Apaacpilatica Aot 28 suo,ect tG the limitetions
a3 to amount gpeaified Uy sSuvsection (£), though tue Tunds used
are derived from extranural or athlotic sctivitisg; i-ls for
tho resson that compensutilog Lo sxtension celilur L.k, up to
the amouns spealiled undes navsvction (£, L3 swc..ted (rom tas
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limitation on amount, indicsting tha legislative congtrustion
of the breadth of the limitation.

This opinion, as is our Jpinion 0-5G38, 1s not to
be gonstrued as relating to salaries for positions 0ot iteme
ised in the Aot as full-time instructional salaries.

iinita-
tions upon sslariea for positions not itenised in tne Act are
sontained in  the fourth ph of Subsection (2), supm,
and are eonsidered in our op O=84

Vory truly yours

Gaynor Fandall

Lsalstant
k=g
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