THE ATTORNEY GENERAL
- OF TEXAS

AUSTIN 11, TEXAS

GROVER SELLERS

ATTORNNY CORNRERAY.

Honorable J. Watt Page,

. Brigadler General, USA,

State Director of Selective Service,
Austin, Texas

Dsar General Page: Opinion No., 0-5%50

Re: Whether or not & ¢ ssioner
of the Port Isabel-San Benito
Navigation Piatricf, under the
Constitution and laws of this
State, 1s disqualified from
holding the office of member
of a loeal board in the Selec~
tive Service Systen.

Your letter requesting an opinion from this depart-
mer.3 upon the above subject matter is as follows:

"As State DPirector of Seleétive Service,
I request the opinion of your Department on
the following question: -

"Is a Coomlissioner of the Port
Isabel-San Benito Navigation Dis-
trict, under the Constitution and
lavs of this State, disqualified
from holding the office of membes
of & local board in the Selective
Service System?

"Local boards are created by virtue of
the authority granted in Section 10 (a) (2) of
the Selective Training and Service Act.of "
1940, as amended. I quote therefrom in part
as follows: o

"iThere shall he created ocne or meére
leeal boards in each ocounty or political
sukdivision corresponding thereto .of each
State, Territory, and the District of
Columbia, Each local board shall consist
of three or more members toc be appointed



Eonorable J, Watt Page ~ page 2 (0;5550)

by the Frealdent, from recommendations made by the
respeoctive Governors or comparable executive officials.

No member of any such local board shall be & member of
the land or naval foreces of the United States, but each:
member of any such local board shall be a eiviliar who

is a citizen of the United States residing in the cornsy
or political subdivision corresponding thersto in wiich
such local board has Jurisdietion under rules and reg-
ulations pressoribed by the President, Such local hoards,
under rules and regulations prescribed by the Presilec?,
shall bave power within their respective jurisdictions

to hear and determine, subject to the right of appeal to
the appeal boards herein authorized, all gquestions or
claims with respect to inclusion for, or exemption or deferment
from, training and service under this Act of all irdivid-
uals vithin the jurisdiction of such local boards, Tre
decisions of such local boards shill be final except where
an appeal iy authorized in accordance with such m»rles

and regulations as the President may preseribe.’

"Pursuant to the authority vested in him by saild Aet,
the Governor of this State has divided the State 1:%9 local
board areas, in accordance with 3elective Service Regulatioms,
and has caused to be establisted in these aress the local
boards suthorized by the Act and by the Regulativns, The
President of the United States, on the recommendation of the
Governor, has appointed the members of these boards, I
quote from Section 603.52 of the Selective Service Regulations:

"iPor each local board srea, a local board of thres or -
more members shall be appointed by the President, upon racom~
nendation of the Governor. The members shall be hales citizens
of the Thited States who are not members of the land or naval
forces; they preferably should be residents of the area for
vhich their board is appointed, and in any event, shall be
residents of the ocounty in vhich their local board has Jrvis-
dictions and they should be at least 38 years old.'

"According to the provisions of Sectiom 602,38 of thoe
Regulations, the services of members of local boards 'shall
‘be uncompensated, and no such perscen shall accept rexuneration
from any sourse f‘or"smieu rendered in connection with
selective service matters.' '

"saection 602.4(a) of the Regulations provides as follows:
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"IEvery person who unilsriakes to render volauiary
uncompensated service in the aduinistration of the selective
service law 3hall, bhefors ltie enters upon his duties,
z;ocutglanOch of Office and Waiver of Pay or Compersaiion

orm . :

Section 12, of Arilele XVI, of the 3tate Constiluiion,
is as follows; .

"No member of Congress, nor person holding or
exercising any office of pofit or trust, under ths United
States, or either of them, or under any forelgn powsr,
shall be eligible as a mamber of the Legislatura, or
hold or exercise any offias of profit or trast undax this
State. "
Undoubtedly, the Commissioners of tha Poxrt Isahei<San
Benito Navigation Diaériot hold offiees of profit and trust, nzder
the laws ‘of this State. (Ss» Rer. Clv. Stab,, Ard, 8200 o5 seq),
It only remains to be seen whether or not a mexl>sr of a
local board of the Selestive Service Systex holds "an office of
profit or trust under the laws of the United States.”

Cet Seastion 10 of the Seleotive Training and Sexvice Azt of
1940, as amended, insofar as periizsns, reads '

"(a) The Prasicdeat is antiorized -

(1) to prasoribe tie nscsssary »iles ani regulatioms
to carry out the provisionas of this Act

"(2) to oreate and esiw:lish a Selestive Sexvice System
and shall provide for ths slassilication of registrants and of
persons vho volunteer for industlon wnder this Aet on the '
basis of avallablliby for training and sarvice, and shall es-
tablish within the Selective Service System civilian local
boards and such other ¢lvilian agamnies, inslnding appeal
boards and agencies of appeal, as may be hecessary to carry
out the provisions of this Ast. There shall be crsated -
one or more loscal boards in eash aoinliy o political sub-
division sorresponding thereio of each State, Territory, and
the District of Columbia. Each looal board shall eonsist of
three or more members to be appointed by the Presideni, from
recommendations made by the respesciive Govermors or comparadle
executive officials.” No member of any such local board shall
be a member of the land or naval forses of the Tailtel States,
but each member of any sush local bBoard shall be a civilian
vwho is a citizen of the UTnitad States raslding in the coundy
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or political subdivisions corresponding thersto lu which suash
local board has jurisdiction under rules and regulaiioxns pre-
scribed by the President. BSuch lceal boaids, under »:ies and
ro%'nlations presoribed by the President, shall have power
within their respective Juriddictions to hear and Aslesnine,
sub jeet to the right of appeal to the appeal Toamis pervsin
authorized, all questions or claims with respect o in<
olusion for, or exemption or deferment, from, tralnlng and -
service under this Act of all individunals wittin the I-ia-
diction of such liocal boards. The Qecisiocns of suck local
boards shall be Tinal except where ati appeal 1s aui-crized In
accordance with such rules and regulationa as ths Presilent
may prescribe, * # " :

The gensral nature and elements of public offics are tLus
stated in 42 American Jurisprudence, p. 881, Sec. 3:

"Public officers are oreated for the purpose of effecting
the end for vwhich govermment has been Instiftuisd, wbich 'im
the common good, and not fur the profit, honor;, or privals
interést of any one man, family, or class of mam., Iz Tthe
last analysis a public office is a privilege 1n the gifl of
the State. It must have some permanency and contiziity and
possess a delegation of a portion of the sovereign power
of government to be exercised for the benefit of the publics
the power conferrsd and the duties to be discharged must
be defined, dirsctly or impliedly, by the Legilalatwre o» -
through legislative aulthbority; and the duties mnst La» pen-
formed irndepeniently and without control of a supirior
officer, created or autzorlized by the Legislaturs andi Ly 1t
‘placed urder the general control of its superior officax or
body. Brisfly, the term 'puhlic office' embraces the idea
of temwre, duration, fees, emoluments, powers azd Jultlee,
* « ', al1 of them taken’together comstitute a pu:liic
off'ice. : .

This compendium of definiiion expresses the commoriy-~
accepted rule, and has heen uniformly folloved by the decislons and
departmental opinions.

All of thess commonly-accepted indicia of publiic office
appesr in the present case, that is to say, the office of member of
the local board ix¥ crvated by legislative act, the powers conferred
upon such boards aré thosse with respect to a governmensal funstilon,
and there is the necessary degres of continuity of the service %o
constitute such membership a public offlce. However, as above stabted,
the membership doces not carry with 1t any compensation, nevertheless
this 1s not required by the terms of Section 12, Articise XVI, of the
Constitution. _ ‘
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I 1s not required that the delegation of a part of the
governmental function ahall be in any degree of lumportance, It is
enough that it delegates some of the governmental functions, even
though 1t be small and relatively unimpocrtant. -

If we are right in our conclusions, your question is not
affected by any condideration of the worthiness of the service nor
- of the patriotic notice that would prompt a State officer to
render such service, The Constitution is the supreme law of the
tate, and such considerations do not call for, nor will they justi-
fy a disregard of it,

In Opinion No.0-5341 we recently held that the position
of County Chapter Chairman of the American Red Cross was not an
office within the meaning of Section 12, of Artiele XIVI, of the
Conatitution, although the American Kational Red Cross is incor-
porated by act of the ocongress, but that holding.was upon the
ground that the Congress had in no way, direstliy:;nor by delegation,
created the offise of Cheirman of the County Chapter, by resson of
whioch the offica or position was not one held ynder the United
§tat§s govwn#g,‘b. In the course of the opinion we cl'%m case
) ngston Associates v, laGuardia, 281 X. I.»ln{].:., 390, vherein
tais distinotion was emphasired in ‘Eho following language:

"Clearly the members of the advizory committes on
allotments possess nors of the povers of the sovereign.
They perform no irdependent governmetital functions, Such-
fanstion in general is elther legislative, judicial or ex-
scutives 1% 1s too plain te require discussion: that the
adviacry comeittes exercises no legislative:-or judieial
prerogative, I: appears to be fairly evident that it like-
vise possesses no powers of the executive, ®# # %, The
copmittee thus lmcks the moat important oharacteristic or
ahtmihuts associate with the idea of publie ofiige , hamely, ,
kne oight fo exercise some part of the pover of the sovereign.
TBcphasIs supplied) . e

In the present anuiry, as veo have shown .abo'vo, some of
the goveramental function is expressly conferred upon the members
of the Selective Service System. .

From vhat ve have said it follows that your question should
e ansvWered in the affirmative. :

APPROVED SEP 2,1943 Very truly yours

/8/ Gerald C. Mann o y

ATTORNRY GENERAL OF TEXAS ATTORNEY GENERAL OF TEXAS
APFROVED By /s/ Ocie Speer
OPINION NOMMITTEE Oole Speer
BY /s/BW3 ' Assistant

0S-MR Chairman



