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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MAKRN
AYTORNKY GENKRAL

Honorabdle R. C., Neaves
County Auditor
Grayson County
Cherman, Texas

Dear Sir:

In your letser

in ) 8

tey oe idnvit in regard to applications
b g ctor vehicles, etc,, under their
officisl capaoldy, wnd not as ¢ Notary iubdlic if

they g0 dqairedt ./, . . In other words, if s dep-
uty tax oodlegtor takes an affidavit for transfer

of a sertirfdats’of title, not being a notary pudlio,
would {t ® Adatory that the Eighway Department
acoept the

Seotion 33 of the Certificate of Title Act provides:

"Ro motor vekhiole may be dlaposed of at sub-
soquent sale unless the owner designated in the
certificate of title shell transfer the certifioate
of title on form to be prescribed by the Department
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before a Notary Fubdlio, whioh form shall inolude,
among such other matters as the Department may
detersine, an affidavit to the effeat that the
signer is the owner of the motor vehicle, end

that there are no liens against sueh motor ve-
hicle, except such as ars shown on the ocerdifiocate
of t&iln and no title to any motor vehiole shall
pass or vest until suoh transfer de so exscuted.™
{Emphasis added)

‘Fursuant to this Seotion the Highway Departmesnt
has presoribed a form denominated "Assignment of Title,"
which form is printed on the baock of the original oartlricato
of title for motor vehicles. e assume that your inquiry is
directad to this inetrument,

while the wording of Seotion 33 is perhaps somewhat
awkward, it seems apparent that the phrase "before a Kotary
Public” was intended to relate to the clause =the owner . . .
shall transfer the certificate of title® and that the intent
of the Logislature was t0 require that the neoceszary affidavit
be taken only by a Notary Fubdblio,

This oonolusion would sutomatically answer your in-
quiry were it not for the doudts raised by the following lang-
uage of the Supreme Court in the ocase of Harris County v, Hsll,
172 8. W, (248) 691:

"5ut Hall contends thet prior to the 1941
amendment of Art, 7240e his office had no suthor-
ity to take and certify the affidavits in question
and that, therefore, his deputies {a taking thea
were noting as potaries publioc and not as his dep-
uties. It isz true that in 1941 the legislature
414 axend Art. 7248a by specially providing that
in counties with a population of 500,000 or more
the assessors and collsctors of taxes and their
deputies should be enpowered to admiplster ocaths
and afridavits covering bills of sale and appli-
cations for transfer of motor vehiocles, eto., and
should be suthorized to oolleoct a fes of 25 ocents
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for saoch such cath or affidavit, the same to be
scocounted for as a fee of office. However, we
think that the sssessor and collector alresady
had shat suthority by virtus of Art, 7840as,
?Tiﬂf %0 the adove smendment, reading es followst
The Asseasor and Collector of Taxes, Sherirse, or
Sheyiff and Assessor and Collsotor of Tazas, are
heredy authorized and empowered, to administer
¢1l)l oaths necessary for the disgoharge of the
duties of their respective offices, snd to ad-
minister all caths required for the transaotion
of business of their respective offices.! Acts
1955, 44th leg., p. 416, oh. 168, peoc. 1, Sec=-
tion 2 of this Act recites that ft was pasped an
an energency moasule beocause the officers referred
to were not then ellowed to administer all ocaths
neocessary for the transsoction of the business of
their offices, Since the registration of zotor
vehicles had deen made ¢ duty of the assessor ard
oclleqtor, it follows that whanever an osth waa
necessary to the transacticn of that businesa, the
assessor end collsotor or his deputy hed the author-
ity to administer i, under the Act of 1935, supra.
“hat the Aot of 194) desls with the matter in more
specific terms does nct mean that the suthority did
not already axist under ihe broad language of the
earlier statute.”

1f this language ¢ould de 1ifted from its context
and given a literal interpretation, then, notwithstanding the
pention of a notary pudlic in 8¢etlon 38, it would appear thst
e tax assessor-collector and hiz ¢deputies are qualified to take
the affidavits $n juestion, Towever, a rurther sxsmination of
tbis case precludes such a construction., 7The ocontroversy in
Rerris County v, Hall, esupra, ¢concerned "affidavits incident
to the issuance of autamoblle licenses, transfers, bills of
sale, destroyed vehicles, or any other sutomobile services”
for the years of 1935, 1938 end 1937 (pp. 09£-893 supra).
Geotlon ¢ le Aot was passed in 1939,
The statutes prescriding tha foras for eadh of the types of
instrument mentioned in the Court's opinion either merely re-
guired an "affidavit® without specifying before whom such
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effidavit should be executed (Bections 12a, 13a and 1£b of
Article 66¥5a Vv, ;,., C. 5., tealing with the issuence of
duplicats liocense receipts, the {asuance of replacenent

!e&ratlea of rebullt sutomotive
vehicles, and Artiole- 1478 V, &, P. C., prior to its repeal,
denling with bille of sale for transfer of title), or left
the deteils of such form to the disoretion of the Tighway
Pepartment and sald Departnent aleo usrely requireld az affi-
davit without nazing the perczins bdefore whom guch arfidavit
should be taken ( Seoction 3b of Article 467% VvV, A. C. 8.,
dealing with refunde of regietration feas of destroyed ve-
hicles), Hsé Jeotion I3 of the Jertificate of Title xct
conteined only a similur rejuirexzent, we feel that Sarris
County v. Hsll, sujra, would Jjustify the conclusicon tnat a
tax sssezsor-collector end hiz deputies could take such ef=-
fi8avit, However, in leotion 33 the iegislature san it not
only to reguire en affildavit dut aled to provide that such
affidavit be Kace "befcre s Yotary lublie," sSuch provision
i1s & particules yrovisico which relates only to the type of
afficavit wenti-ned in that “eocticn. Ax iz sald in 3§ Jerx,
Jur, §ll4:

*ln sy of confliet between a general prc-
vision ené a speaicl provision dealing with tle
same subject, the former is ccntrelled or lixited
ty the latter; arcd this 1a so whether the provisicac
{n question are contained in the seme act or in 4ifr-
erent enac¢tments, In other words, when a statute .
makes a general provision epperently for all ceses
and & special provielcn for & particular case or
class, the former ylelds snd the latter prevalls in
20 fer as the particular case or olass is concerned,
In such ciroumatances, the speciunl provisplon or state
ute is regarced as though it wera an exception or
proviso, rezoving ®cmething from the oeration of the
general lee."

The 1941 amendnent to Artiole 7%dda, mantionsd abdbove
in the Court's opiniocn, reenaoted the provisions of this Art-
4cle whioh wars sontained in ths original nct of 1933, and
added o speocial provision applicable only to counties vith e
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population of more than %500,000. The latter provisicn 1is
plainly inapglicadle to Orayson County becaues the popula~
“tion of mefé Ccunty as shown by the 1940 federsl census i»
only 69,499, The former provisicns deal anerally with catha
required for the transaction of the business of the officers
named therein, Since these provisicans are general they must
yield to the specific provision relative %0 the same subject
contained in Section 33 of the Gertiricate of Title 4ot,
Stated differently, the partioular provisicns of Jeotion 33
rake tho affidavit required therein an axception to the gen-
;:gi rules goveraing arfidavite of the type scvared by aArticle
‘Q ‘

Conasguently, you are respeotfully asdviced thuat
peither the tax assessor-collector of Crayson County nor his
deputien, scting only in their officlal capacities, may take
;l::larriiavit roquired by Leotion 3 of tbe certir{cute of

® AC%H,

Trasting that the foregoing fully anzuers your
inguiry, we are .
SPERLVELEET 2, dhad

ézziétﬂougédbé/ ' Yours very truly
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