OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
AVTORNEY GENERAL

Bonoradble Geo. 8, Sheppard

Comptroller
Austin, Texas
Dear k. Bheppardyg Opinion Ro, e{s-;vs \

Re; vwhether or not a‘m-e\con-
tract b't'm A« Fo. and ‘\0 ‘2
liarti.n/ of Ausgin, lessors,-dnd
L+ A{ ¥oada,acting for the Text-
bogk Division of the State Board
of\ Edueation, as lessee, is a
valid léage, And Yhether or not
the saze ts subject to the pro-
isions*.of Senate Uill Yo, 206,
43th Leginlature.

, ///ﬂ\\\\inf \\V/'
Your request for opinton upon the mbove subject-

matter is as renh(n\ /\
\\ \/ 7
t rol\your/exmiuti.on the fol-
11 aoworandum of » contract entered into
rm bet”m A Foeand J¢ Ay Martin of
\ﬁﬂin, Texqs, Lesacrs, and L, 4. Vood, acte
for the Jextpook Division under a resclu-
by the State Board of Pducatiocn author-
1:1 hﬂv(o att in this capacity ss Leasee.
The texm of Ahis lease is for a peried of
twve years Yeginning April 15, 1943, and oend-
ing April 14, 1945, Tho lease contract calls

- for $150 s wonth rental and ia payable out of
the lextbook Funpd.

"You will noticeo that this lcase con~-
tract was made prior to the enactment of the
apprupriation bill for the cnsuing hiemnium.
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“f shell thank you to advise thie depart-
nent whether tuis is a valid contract and
vhether it is subject to the provisions of
Senato Bill 288, In this connection 1 eall
your attention to Article 2869 and Article
2667 R.C.8., 10285."

Artioles 2867, 3568 and 2880 of the Revisad
Civil stastutes are as follows;

Tirt, 2867, in order to carry ocut the
provisions of this Aot the State Board of
Educsation shall annually at a meeting desig~
nated by thew each year, set apart out of
the available free school fund of the State
an azount sufficient to purclkase and distrib-
ute the necessary school books for the use
of the pupils of this State for the scholas~
tic year ensuing.

"Art, 2868, The State textdook fund of
this State shall consist of the fund eet
aside by the State Board of Education froms
the available echool fund as is provided for
in this Act, together with all funds aeccru-
ing from the sale of disused books and all
poneys derived frow the purchase of dooks
fronm boards of school trustees by private

individusals, by schools, or from any other
saource.

Yart. 2349, The State lLoard of Riuca=-
tion shall require from the State Superintond-
ent on July first of each year a report as to
the funds neceasary for the pwehase and dis-
tribution of other necessary cxpenses of
school books for the regular school session
of the following yoar, and said Board of Fdu-~
cation slhall have the power to sot apart from
the available school fund the estimated amount
with 28 per cent additional, this additiopal
sum t¢ be used to meot emerconcies or necessi-
ties caused by unusual increase in scholastic
attendanoce or by unusual and unforeseon cx-
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penses and school coonditions. Funds trans-
ferred ia the text book fund shall remain
perzanently in this fund until expended, and
shall not lapese to Lhe State at the elose of
the fiscal year. The State Superintendent
of Publie Lnstructics shall de required to
inolude in the aforementioned report to the
State hoard of BEduoation a statoment as to
the amount of this fund which is unexpended,
and said amount shall be considered by the
hoard in determining the necessary expendi-
tures for textbooks for the following year.,*

In the general Appropriation Bill of the 47th
Legislature there was appropriated for the Textbook
Division of the Departuent of YAucation, under the head
of "Laintenance and kiscellaneous®, Iteam 168, &s follows:

8office and depository supplies, express,
drayage, printing, stationery, reant, contin-
gent expense, freight on used books, postage
and box rent, tdlephone, telegraph, messenger
service, interest and travel expense,$19,000.00%
for the respective fiscal years of the bienmium.

Correapondingly, the diemnial appropriation of
the 48th Legislature for the Textbook Division, Item 87,
under *kaintenance and aiscellaneous™ is as followsg

Roffice and depository supplies, postage,
express, drayage, telephone, telegraph, print-
ing, etatiocnery, rent, contingent expense, in-
cluding freight on used textbooks,,., 418,000 .00"
for the respective fiscal years.

¥o take it to be that the rentals inquired about
come within the above items as Yromt®,

In Opinion No, 0-~3427 this departwent advised you,
#ith respect to the construction and appliecation of Senate
islll Ko, 268, 48th Legislature, llegular Session, in the
courge of which opinion we saids
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4% an aid to you in administering
claims under this legislation, we might
add further that all rental agresments
and leases, wvhich have not expired preo-
viously, vill automatically terminate ¢n
August 81, 1043, the last day eof the cur-
reat Mennium, The Bupreme Court has
ruled that the State cannot be bound npon
& lease ocontract that extends beyond the
tys=ysar period covered by the apprapria-
tion under which reatals thersunder are
payable, TFert ¥orth Cavalry Cludb v. Bhep-
pard, 128 Tex, 339, 83 8. ¥. (3) 660,
Therefore, all state departments affected
by this legislation pust enter inte new
leass spgreauents to take effect on Septow-
ber 1, 1943,*

8inee you have this opinion, obviously you have
prosented the direct question here under considerstion he-
canse of doubt as to whether it covers the present situa-~-
tion, or posaidbly you seek a roconsideration of the matter
AT 1t is that bBroad, The matter is of {pportance, and in
view of the faot that the above-quoted langnage from our
former opinion was voluntarily used, and not in response
to a direct question, and in order to rexove all dubiety

vhatever, ¥& have given the matter a new and independent
consideration,

feoction 7, Article VIIl, of the Constitution de-
claresy

%o money shall be drawn from the
treasury but in pursuance of specific ap-
propriations made by lawg nor shall any
appropriation of money be nade for a long-

t er term than two years, # & ».*

This two~year period begins at the time these
appropriations dbecoms available, rather than from the
datoe on whiecbh the Act becomes lezally effective. A gener-
al appropriation act hecomes effective == that ig, exist-
ing law ~= ypon the day the sane is approved by the Gov-
ernor, (Jee, 30, Art, 11X, Const.) dut such ceneral appro-
priations usually are available for the biennium, bexin-
ninz Soptenber 1 theraafter, and extend for the perndtted
two years. They are thus valid and offective lav from the
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date of their passage and approval, acoording to their
terss, but the terms thereof spocifiocally fix the two~
year period for expenditure, as above stated.

Fort ¥orth Cavalry Club v. Sheppard, 82 8, ¥.
(2) 660, by our Supreme Court, cited in our Opinion No.
0=6427, held that a rental leéase bhetwveon the Cludb and
the Adjutant General for armery purpeses, for s term of
five years, vas void as being in contravention of the Coun-
stitution. The five-year tern, under the contract, began
September 1, 1951, 7The lessee ontered into possossicn of
the premises on that date, and thereafter occcupied the
saxe for the ensuing six months <« that is, up te Narch
1, 1923, The State paid the stipulated momthly rentals
for the months of 8September, Octodber, November and hHecowm-
ber, 1931, and January and February, 1932. Tthese payments
were made by warrants drawn by ths Comptrollier againat the
appropriation nade by the 424 Legislature for the Adjutant
tcneral's Department, which appropriation beéegan, of course,
September 1, 1931, and ended August 31, 1033, At the tixe the
contract vas made there was available under the appropriaticn,
zohey sufficient to pay the rentals theresunder for the two
years covered by such appropriation, After the appropriation
for the year ending August 31, 1933, vas exhausted, the Gover-
nor approved certain deficiencies for the Adjutant Generalis
Departzent ,

Mr, Justice cCrita, in writing the opintion for the
Supreze Court, saidg

*The Attorney General contends that
the Adjutant General was without power to
LOko & loase contract for s period of five
yoars, ami, iLherefore, the contract was,
and is, 1llegal. In this connecotion, the
Attorney General contends that there was
no law, oxpross or implied, in force at
the tine this contract wvas ontered into
to authorize its making. %o are couwpolled
to sustain this centention, # & &,

®Iin tho case at bar the Adjutant uener-
al sas limited in his right to contract to
thns amount of his appropriaticn bill. Ue
¥as also lizdted by the term of suclh appro-
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priation. When he attempted to go beyond
the povers conferred upon him by law, he

acted without authority of law, and such

aoct was and is void and does not bind the
itate, ¢ & @,

1t is sufficient to say that the aect
was not authorized in the beginning, and
the only act of ratification on the part of
the Legislature is the appropriation here
under consideration. The Legislsture hagd
no pover (0 nake such appropristion unleas
at the very tice it was made there existed
aome fpre-oxisting law?! suthoriazing the
same. It i» obvious that no such lav then
existed," ,

Tho présent situation 4is controlled by the decision
in that case. idere at the time the lkartin-Yoodslease vag
executed there was an existing appropristion from which the
rentals sould be made, which, however, will expire August 1,
19049, The contract, theref'ors, extends beyond the available
appropriation, and vas thereforo void, uniess some valid pre-
existing law autborized it. ¥We quoted in the beginning of
this opinion those artiocles of the statutes shich wvere thought
L0 Lave any possiblo bearing upon the subject, and in our opin-
icn uhey do not cunstitute pre-existing law necessary to the
creation of a 1iability against the Btate.

Jou are therefore respectfully advised that it is
the opinion of this deopartment the lease contract under cone
sideratisn 18 void. wWhat we have sald does not affect the

right and duty respecting paywent for the poriod of tiwe
prior to BSeptomber 1, 1943,

VYery truly yours
AFFROVYDAUE &1, 1943

ATTORNEY GPRNLHAL OF TE;;S
/Z 2 L by
b' %/ Fos "l
LUTOLTEY CEATPRAD (Y TIVAS & é’f-"
Jcta’/3pee
US=AR Assistant
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