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GERALD €. MANN
ATTORNEY GENERAL

Honorsable Geov. E. Sheppard
Comptroller of Public Acocounts
Austin, Texas

Dear Sir:

Opinion No. 0=5590
Re: ion of that
f Ho Ba 577

~Your opinion requesl ol Sertenber 2, 1943, reads
as followss

7047, Revis_ , 1925 - resds asg follows:

From every person, acting
of /Another, engaged in the
Broker or Factor, whether
irn such business or not,

Ten Dollars {3510} per year.

, for the purpose of thls sub-
person who, for another and for a
other valuable consideration, rents,

f

gnds, bills of exchange, negotiable paper,
otes, bank notes, exchange bullion, coin,
money, real egtate, lumber, coal, cotton grain, horses,
cattle, hogs, sheep, produce &and merchﬁndise of eny
kind; whether or not he receives and delivers possession
thereof, provided that this subseotion shall not apply
to a salesnan who is employed on a salary or commission
basis by not more than one retaller, wholesaler, jobber,
or manufaoturer, nor shall this subseotion apply to or
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be construed to include rersons selling property only

es receivers, trustees 1ln bankruptey, exeoutors, adminis-
trators, or persons selling inder the order of any Court,
or any person who is 1ncluded within the definition of
any other occcupation and 1s paying or subject to the
paymert of a tax under &ny other subsecticn of this Act;
however, this exemption shall not apply to any individual
engeged in more than one occupetion ags defined by the
other subsection of this Act.!

waAttached herewlth 1s a copy of a letter received
from Mr. W. C. Perkins, Exetutive Seeretary of the Texas
Real #atate Association, in. whieh he expreasses his doubt
as to the conatitutionalilty of the above quoted Act, and
raises the cuestion of dlsorimination beocause salesamen

- employed by a retaller, wholezaler, Jjobber or menufacturer

are exempt from prayment of the tax and real sstate salesmen
employed on & salary or commission, are not.

"Your opinlon is rearectfully requested with reference
to the followinz queations:

"1, Is the ebove quoted Act unconstitutional beosause
it apparently applies to all real estate selesmen employed
on & salery or cornmission and not to e salesman who is
employed on a salary or eccmmlisaion basis by not more than
one retailer, wholesalsr, jobber or manufaeturer?

2. 3Should the application of the Act be zoverned by
facts pertaining to the actuel duties rerformed by a real
estate saleaman, rather than whether he 13 employed oz a
salary or commiaslon basis?”

Kr. Perkingt letter requests thet:

%, . . &n official rulling be obtalned fram the Attorney
Generel on the question of real estate saleamen, holding
salesmant's license, and wor¥lng only out of one dealer's
office, either on a salary or commission basis, not beling
exempt from payument of ithe ocecupatlion tax vndar this Aot."
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Since we have decided that Section 2 of H. B. 877
is unconstitutional insofer as it attempts to levy an occupa-
tion tax upon brokers and factors of real estate because of
a8 defect in its eaption, we shall not attempt to give specifie
enswers to the questions stated in your letter and in that of
Vr. Ferkins,

Pertinent portibns of the caption of H. B. 67?'€re
as follows: :

*An Act . . . to amend Subeection 7 of Article 7047,
&8 herstofore amended, so as to provide for an eannual
Oocupation Tax of Ten Dollars (310} per year to be col-
leeted from every 'broker' or ‘'factor,' defininz same,
inclnding brokers and factors of all classes, and exempt-
ing certain salesmen, and certain other persons; . . .
providing that this Act or any portion of this Aet shall
not levy or be construed as levylnes any tax ca any new
oocupatiion or occupations or be construed as levying any
inereased and/or additional tax of any kind or character
whatsoever upon say person, firm, partnership, aagociation
and for corporation; . . ."

- Immedlately prior to the effective date of H. B. 677
no occupation tax was levied uron brokers and feectors of real
estate unless sush tax was levied by 3Gesction 7 of Article 7047,
V. A. C, S,, which Secfiion read a3 follows prior to the act
under discussion: '

*7, Brokers.- Stocks and Bonds. - From every person,
tirm, association of persons, or corporations, dealing in
bonds, and/or stocks, either exclusively or in connection
with other buaincss, the sum of Pifty Lollars {350.,00) for
each town or city in whiel sueh person, firm, association
or corporation maintains an office. For the purpose of
this Act, every person, firm, association of persons, or
corporation whose business it is to negotiate purchases
or sales of stocks, bonds, exchanpe, bullion, coin, money,
bank notes, promissory notes, produce or merchandise, or
anything else for sale, for.others, shall be recarded as
a broker. acts 1697, lst C.3., p. 49; Acts 1931, 42nd
Leg., p. 555, ch. 212, 0 1.7



. _ 892
Hon. Geo., H. Sheppard, page 4

. In our Opinion No. 0-4287 we held that this Section
levied an occuration tax only upon stock and bond brokers of

the type therein desoribed and that the BSeocond sentence of

sald Section in no way authorized the levying of an occupation

tax upon brokers of drugs, food yproduets and cther merchandise.

In the course of this opinion we said with respeet to the

second sentence of this 3ection: ™It was not intended to

extend the subjects taxed in the first sentence of Jeotion 7.7

In conformity with this oplnion we are constrained %o hold that

no occupation tax was levied uron real estate brokers and faectors

prior to tihe passage of H, B, 677, &and thus that H. B. 677 Qdoes

purport to levy e tax upon an occupatlion not heretofore subjeot

to.such tex.

Section 35 of Article III of the Texes Constitution
provides:

*Xo bi1l, (except general aprropriation bills, which
may embrace the various subjects and acgounts, for and on
scoount of whioch moneys are appropristed) shall contain
more than onc subject, which shall be expressed in its
title., But 1f any subject shall be exbraced ln an act,
which shall not be expressed in the title, such act shall
be void only as to 80 muoch thereof, as shall not be so
expressed.”

As wes said in Donaldson v. State ex rel. Janes,
16 s. ¥. (2a) 324 (error refused), the purpose of this seo-
tion 1s to apprise legislators of the coatents of bills, te
the end that surprise and fraud in lezislation may be prevented.
Moreover, as was held by the Couri of Criminal Appeals in De
Silvia v, 3tate, 229 3, W. 542, a statute 18 violative of this
gection if ths title is misleading; and, as was said 1in Cuinn
Y. B, 0. L. Co, 125 5, Ww. (24) 1663 {dismissed), if the caption
specifies the nature of & proposed amendment to an exlating
statute, the body of the amendment must conform thereto, and o
any change attempted in any other reapeet 1is void,

Insofar as H. B. 677 attempts to levy an occupation
tax upon brokers snd factors of real ectate we feel that 1%
runs counter to all of these princlples. A perusal of the
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caption of this act would serve to lull a leglislator or any
other interested person into the belief that the act imposed
no new taxes and would in no way aprrise such person of the
attempt to levy a tax upon an occupation not heretofore sub=-
Jeot to an cocuretion tex., The caption is nisleading;
patently the body of the act varies from the natuvre of the
act as stated in its caption.

Consecuently, you are respectfully advized that
insofar as H, B, 677 attempts to levy &n occuration tax upon
brokers and factors of real estate 3aid act is viclative of
Section 35 of Article III of our Constitution, and that such
tax is void. This opinion in no way passes upon the valldity
of those portions of H, B. 677 whieh purport to tax ocoupationa
other than that of a real estate broker or factor.

Trusting that the foregoing fully answers your
inquiries, we are

Yours very truly

ATTORNEY GENERAL OF TEZXAS

y B2

R, Dean loorhead
Assistant
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