OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLENS ..
R

. ATYeusty GenendL

Honorable J. H, Kidd, Ir.
County Attoraey, xlobars County
Kingsville, Texas .

Dear Sir: - Opinion Ko. 3
' Re: Whether torney

ttoraey afteéx )
cted into the' arnzd

" Your letter of ¥srch b1 R requesting the opinion
~of this department on thé Q¥ ed tharein is as follows:

. { e approidted 1f Woar.office would
€ive me en op siok ‘on tah\Tollowing qacat1¢n whieh;
is to be submidged ¥e are r-vrliar with scveral

"I' a8 ounsy |
and havey bedn since 1933, have been ssleated
Yer Lhe 3elective Service aet and it
Know exactly the status my office

sfid when I em inducoted, Am I, as
county atferndy, entitled to receive ths campansation
which I have boen drawing in salery and feeg after 1
an inducted 1lnto the servicer It {5 not my inten~
tions to vacate the office but to maintaln the same
and appoint an Aissistant County Attorney. It is

also my intentlons to file for re-election at the
future coming primaxias. '

"I draw a salary of %125,00 per month plus
fees which are earned. ¥ould I Dbe authorized to hire
an Assistant County Attorney and retain my s=lary to
$125.00 per month and peramit him to receive and draw
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the fees of office snd request the Commissioners
Colirt to sllo¥w him a salary from $1.00 to $125,00
per month as msy be agreed upom by the Commissioners
Coart and myself, as county attorney.

"I will probably have to report on or adout
May 18t and we have a regular session of court meet-
ing on 10th day of April and it would be mppreciated
if yoor ofrice could furnish me with inforamation re-
quested prior to that tisms,”

In Opinion Ko. 0-3448, & copy of which is encloged
for yeur convenience, this department held that the offioce of
county attorney 4id not autometically hecoms vacant apon the
induction of the incumbeat into tlhie army. It wae further held
that the county attorney was entitled to his salary or compensa-~
tion during the term of his office or antil a vacanoy is estad-
lished, This departazent has followed the holding in said opin-
ion in naneroas other opinions,

Kleberg Couaty hazs a population of 13,344 inhaditants
according to the 1940 Federal Oensus. The county offiecials of
said county are ecompensated on a fes dbasis and it is apparent
that the $123%.00 compensatioa per month, kentioned in'yonr letter,
is ex-officlo compensation as anthoriz;a‘by Apticle 3895, Vernon's

Annotated Cilvil Statutes,

. Axticles 331 and 3608, Vernon's annotated Civil
Statutes, provide that county attorneys, by conszent of the com-
‘missioners' oourt shall have powar to appoiant one or more as-
- gistants, but it is speocirfically provided in Artiole 3902 that
the commissioners'! ccart shall not attempt to f{afluence the ap-
pointment of any persca as an asszistant,

This department held in Opinion No. 0-4599, a copy
of which is enclosed, thatt

"(1l) #®here the county attorney has taken some
action im the case for the State in the justice ocourt
he would be entitled to the £35,00 fee on a plea of
guilty In the justice court regardless of whether he
wag present 1n the Justice court at the time the ples
was entered, For example, if youyr cocunty atiorney
filed a complaint in justice court before he left to
Join the rmy he would be entltled to the 25,00 fee
if the defendaat sudbsequently plead guilty.
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w(2) If the county sttorney has not taxen any
ection in such a case aad i3 not presert and ready
to represent the State at s regular tera of Justice
sourt and 8 defendeat pleads guilty at such reguler
term, the couaty attorney would act be eantitled to
the fee. Kor would the oguaty be entitled to the
fed. If no fea is due the county attormey iV should
not be charged againat the defendant,

'#(3) Irf the defendent plead guilty in justice
goart at any tize other than the regular term of such
court the county atSorney would be entitled to a $5.00
fee even though he wes not present and had taken no
action in the case.”

Bection (a) of artiocle 3899, Vernon's Annotated Civil
Statutes, applidveble to countles whose sounty officlals are com-~
pcncatod;on~a.r%o basis, provides, in part:

wt % ¢ The amount of salaries pald to eas~
sistants and daputies shall also de e¢learly shown
by such officer, giving the name, poszition and tha
.amount paid esch; and in no event Shall any offi-
00> show any greater amount thanm aotually paild
any such asalstant or deputy., The amoant of sueh
- expenses, together with the amount of salaries
pald to easistants, deputies, and clerks, shall
2“9%£d out of the fees enrued by such officer,

In view of the foregoling, you arg regpecifully ad-
vised that 1t is our opinicn that the office of county attornsy
does not hecome vacant upon your indueticn fnto the Armed SJerve
ices and that you are entitled $o your compensation during your
term of office, or until a vacasnoy is established,

It 18 our further oplnion that you ars suthorized to
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appoint an sssistant under the provisions of Articles 331
and 3902, Vernon's Annotated Civil Statutes, provided, of
course, the eomniasioners' court of eaid couaty authorizes
such appointment, The salary of such asslstast, whea ap-
pointed, must be paid out of fees ecarned by the counntly at-
torney. Tha coamixsioners’ court of said ccunty has ne au-
thority whatgoever to pay the salary of the assistant out
of ocounty funds, Stoted another way, the salary of the as-
sistant must be paid By the county attorney out of fees
sarned by such officer.

Yours very truly
ATTCRNEY OSNERAL OF TEXAS
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- Ardell Williams
Agsistant
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