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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN, TEXAS
Honorable Benton Coopwood
District Attorney
Travis County
Austin, Texas
Dear Sir: - Opinion No. 0-5611

Re: Whether publication of maximum
comaodity prices fixed by Office
of Price Administration is viols-
tive of enti-trust lsws end
related questions.

A newspeper publisher in s wet eres of Travis County has been tendored a whiskey
odvertisement by a distiller. In addition to an illustration._of the product and
other descriptive mstter the advertisement 1s ceptioned "O. P, A, Ceiling Prices”.
This 1s followed with the representation in effect that under Regulation M, P. R,
#445, the ceiling prices fixed by the Office of Price Administration on this
product are among others, $2.00 for a pint of bottled-in-bond whiskey and $1.81
for a pint of 93 proof whiskey. ’ '

You confirm the representations of fact made in the proposed advertisement by
stating thet the maximum prices so included were In fact determined by the Office
of Price Administration pursuant to the terms of its Moximum Price Regulation
No. 455, issued August 9, 1943 and became effective on August 14, 1943,

Upon your statement of the matter, as above outlined, you desire to be advised
whether scceptance and publicetion of the advertisement would be violative of the
anti-trust or any other laws of the astate.

As we viev the matter there is en incidentsl and sn ultimate question of law

" involved in deciding the answer to your inquiry. The incidental question concerns
the power of Congress, under the circumstances, to fix the meximum prices of
commodities in this state. The Emergency Price Control Act of 1942 1s an
emergency war messure. In the interest of the national defense and security and
for the purpose of making effective the prosecution of the present war, the
President is given extraordinery powers to stabilize prices. These powers are to
terminate on June 30, 194k. Title~50, App. Bection 901, U. 8. C. A, :

Section 902 specificelly suthorizes the President, through the Price Administrator,
by regulation or order, to estoblish such maximum commodity prices ss in his
Judgment will be fair-end equitablc end as willieffectuate the high purposes of the
act. There 1s ample authority under the Federal Constitution for the exertion

by the Congress and the President of such of the nation's war powers as fixing
comodity prices. -

The Congrese passed e similsr lsw, lnown as the Lever Act, thst wes in force during
World War I. It empowered the Presidént, ‘as does the present law, to fix commodity
prices., Under 1ts terms the Prosident fixed the price of $3.00 per ton for cosl

at the mines. The velidity of the President's order was questioned in Highlend v,
Ruesell Car & Snow Plow Co., 279 U. S. 601; 75 L, Ed. 688,

In that case the Supreme Court of the United States said; . o *
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"Under the Constitutiocn, and subject to the safegusrds thore set for the
protection of life, liberty and property . . . , the Congress snd the
President exert the war power of the nation, and they hove wide discretiom
88 to the mesns to be employed to carry on . 4 . . The messures here
challenged asre suppcrted by a strong presumption of validity, end they may
not be set sside unless cleerly shown to be srbitrsry snd repugnant to

the Constitution . . . . The principel purpose of the Lever Act was to enable
the President to provide . . . . things necessary to prosecute the.wsr.

As applied to the coel.in question, the atotute and executive orders were not
+ +-+ « repugnant to the due process clause of the 5th Amendment.”

We think under the reascning of that high suthority there surely is at leaat as
much werrant in 1943 for sn executive order fixing the maximum price of a pint of
bottled-in-bond whiskey at $2.00 es there wes in 1917 for fixing the price of »
ton of cosl at $3.00. Now, aa then the appropriate sgency having acted
presumptively in accordance with the sct of Congress, its order is the supremec
law of the land on this.subject.

Since, under your atatement of the cage, the price in question is fixed by law
and 1t is propesed by .the affected perties to accept and publish the same as such,
it 1s difficult to perceive how such sn act would contravene the laws of Texas
prohibiting trusts snd conspiracies against trode. The price here 1s fixed, not
by eny sgreement or understanding between those engaged in the liquor busineas

or between them and the publisher as is denounced by Chapter 3, of Title 19,

V. P, C. of Texas, but is fixed and imposed upon them by the President of the
United States. pursusnt to the ect of the Congress. And so long as such en
advertlsement 1s prepsred, occepted and published under circumstances where 1t is
innocent or free of any sgreements, arrangements or conspirscies within the
moximum range of prices fixed by executive authority to sccomplish sny unlaw-
ful purpose denounced by the anti-trust lews of Texass, it may be done without the
perties being subject to criminal prosecution upon that ground.

.While the acts you descride do not suggest a violstion of lew, we think 1t
appropriate to quote from a statement of policy made by the Attorney Genersl of
Texas on May 28, 1942, upon.the subject of the relstion of Federal war measures
to. the Texas anti-trust lewa. Among other things he declared: :

"™Mony of the recent: orders snd suthorized conservation progrsms of the War
Production Board, the Office of Defense Transportation, snd other Federal
agencies, while designed solely for the purpose of furthering the conduct

of the war, are: in direct conflict with the anti-trust lows of Texas,
inasmuch as they euthorize sgreements which will reduce competition in the
production, distribution 'and Bele of commodities and serviceas. But when such
orders and guthorized progrems are promulgated by virtue of executive order
of the Pres4dent,.issued under asuthorization of Federsl law in view of the
war emergency, this Department will not interfere with legitimate agreements
made asnd used for the sole purpose of complying with such ordera and
suthorizations. We sdhere and subscride to.the doctrine that 'the power

of Congresg. in the emergency of wasr is supreme, and local lews must yield
when they conflict with 1t.°’ .

“But the enti-trust laws of this State sre 8till in force insofsr as they ‘
do not conflict with wer emergency measures adopted by the Federal

Government. And no group of persons 1s authorized to use the conservetion

of tires, trensportation, or any other essential commodity or service, as a

cloek for s conapiracy to restrain competition in any wey which is prohibited

—
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By such lews, and is not directly relasted to the comservation of such
cormodities and services. Tho legelity of the plan snd operation of any
industriel conservation progrem will de¢pend upon whether, as deaigned and
put into effect, it exiets for the sole purpose of complying with Federnl
war emergency regulations, or in fact includes unreesonable restrainta upon
trade not relsted to the conservaticn program. Perticular care should be
exercised to see that such a program does not operste to work a practical
exclusion of eny competitor from access to the market, nor place unnecessary
restrictions on ssles efforts, nor delibers%,ly hendicop one consumer or
group of consumerse for the benefit of another.” '

Yours very truly

ATTORNEY GENERAL OF TEXAS

By (Signed)
Elvert Hooper
Apgisteant
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