OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

Great.p C, MANN
ATTORNKY GENERAL.

Eonoreble Tun W. Jackson B

District Attorney

Houston, Texas '

Attention: Mr. Joha Saell, Jr.

Leur 3ir: Orinion No. 0-5621

. Re: Auxi "police officers. of the

city of Hpuston, Texas, serving

by reasons . of certain aectionu
u“h9‘éicij§odc; and related
tio an suxiliary ro-

ice-0 1cof an officer wvithin
the noan;dg of the statutes
~., whish dotine peace officers?”

\

This vill a0 ;Ehp recatpt ¢f your opinion re-
Quest of recent da e part.of said request pertinent to
the above captio tter r%ndl\ns follovs:

"A oonpllih;t brought to.our office
ed il 1t on an Officer!, and

it hay dev opod that the torriccr' is an auxil-
lary polige otficor, under the O0ffice of Civilian -
LCefen Justice of Peace transferred this
cése $o us fdr re-filing in Couaty Court at law
Kinbe Tvo or\gnriis County, Texas. .

- cn;i s en auxiliary police officer an
‘officex! th;n the meaning of the statutes vhich

define peage officers?”

' “1 have received yours of Ocotober 28th; and,
in reply, wish to cite you certein sections of the
City Code of Houston, Texas:

"Sec. 1643. Special Officers for temporary
s¢rvice {n emergency. The mayor, in cese of & riot,
flood, fire, or other public emergency, shall have
pover to appoint, for temporary service only and
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not to exceed thirty days, any aoumber of special
officers and to ¢isobarge the same at will. 3aeid
special officers shall be paid by the city for
service rendered the city in the discharge of their
duties at & salary rate to be determined by the
mnayor.

“3ec. 1280 (first anc¢ last parsgrephs) Fo-
l1ice Chief to ¢dopt rules snd regulations; publi-
cation of rules; auxiliary police force; air raid
vardens.

"The chief of police, subject to the approval
of the mayor, is hereby authorized, directed and
empovered to prepare end prosmulgate such rules and
regulations, and revisions and amendments thereof,
&8s mney, in his discretion, be necessary for the
conduot of persoans during air raid peariods, and in
order to carry out the expressed intent of this
article; provided, however, that no such rule or
regulation shall be contrary to the provisions of
this artiocle.

“The chief of police, subjact to the approval
of the mayor, may create, form and conduct any auxsl-
iary police force or other organization or appoint
such air reid vardens or other persons vho wmay, in
his digcretion, be necessary to carry out the pro-
visions of thisg article and the rules endé regula-
tions sdopted pursuant thereto,

“Sec. 1681. Authority to appoimt; police povers.
The mayor of the ¢ity is hereby authoriczed tc ap-
point, from time to time, special officers to serve
and act at private places of business, institutions
or homes for duty in and at such places only, upon
the request and recommendation of the owners, ten-.
sats or propristors of sush places. Any special of
ficer vho has dbeen appoiunted by the mayor shall have
full suthority of & police officer to protect life
and property at the plsce rfor which ho has been ap-
pointed.
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*Sec. 168%. 3alary. Specisl officers shall
receive no salary from the city, but shall be paicd
vholly by the person employing them.

“Sec, 1664. Cancellation of commission., The
commission of any special officer shall be subject
to aancellation at eny time by the meyor or chief of
police, for any cause that they or either of them
desm sufficient. '

"Sec. 1685, Expiration of commissiom. All
coumissiones shall expire sutomatically at midnight
on the thirty-first day of Decexber in any yeur.

“sec. 1694. Right to appoint temporary spsociasl
officers in emergency not affected, Nothing im this
article shall in any vise limit or abridge the right
of the mayor (o appoint, at any time, for any cause
deemed sufficient by him, in case of an emergency
such as fire, floods, riots or other emergencies,
such special officers ss may be required for a per-
iod of not to exoeed thirty days.

"Sec. 1695. Subject to call in case of publie
emargency; may be placed on police department pay-
roll and given badge. It is &lso further expressly
provided that sll those holding commissions ar spe-
cial officers, shall be subject to the call of the
mayor and the chief of police in case of s riet,
flood, fire or other public emergsnsy. Upon the oc-

-surrenes of any such emergency the mayor shall also

have the pover to place any apecial officer o» the
regular police department payroll for a period not
to exceed thirty days, ané in such sase the chief
of police shall issue to asuch special offieer a
regular policesan's dbadge t0 Le used by sush offi-
gor for the period of time that he is serving in
the police department during such emergesnay.

"The suxiliary police officers of the Cisy of
Houston serve by reason of the above sections ef the
City Code. There is no executive order under which
the auxiliary police force is operated.”
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Article 995, Revised Statutes, 1925, provides as
follova:

"Waenever the mayor deems it necessary, in
crder to eaforce the laws of the city, or to avert
danger, or to proteot life or property, in case of
rioct or any outbreak or calamity or public disturb-
ance, or when he has ressoa to fear any serious
violailon of lav or order, or any cutbreak or any
other danger to said city, or the inhadbitants there-
of, hs shal)l summon into service as & gpecial po-
lice force, all or as many of the citizens as in
his Jjudgment may be necessary. 3uch summons may
te by proclamstion or other order addressed to the
citisens geasrally, or those of any vard of the
city, or subdivision thereof, or may bs by person-
al notification. Such specisl police force vhile
in service, shall be subjeet to the orders of the
meyor, shall perform such duties as Le may require,
snd shall have the same pover vhile on duty as the
regular police foree of said city."

Articls 36, Code of Criminal Proceduwre, provides:

: “The following are ‘peace offigers:' the
shexiff and his deputies, constable, the marshal
or policewsn of an imcarporated toun or city, the
offieers, mon-ecmmissioned officers snd priveies
of the 3tate rangsr forcee, and any private persca
speaially appoimted to exe¢ute crimimal process.”

Article 1147, Sectiom.), Pensl Code, provides:

"An assault or battery becomes aggravated when
commitied under any of the folloving circumstancest

"l. When committed upon sa Officer in the
lavful Aischarge of the duties of his office, if
it vas knova or deeiared to the offender that the
person assaulted wes an officer discharging an of-
ficial duty.

To oonstitute the offense of aggravated asssult vien
2 assault is committed upoa an officer thsre must be -- first
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an &ssault; second, the persoun assaulted must be an officer in
the discharge of his dulies; and, third, the sssault must be
mede &3 &an interruption of the officer's official duties. The
foregoling proposition 1s supported by our own Court of Crimin-
sl Appeals. See Birdette v. State, 150 3. W. (24) 1035, and
the euthorities cited thareunéer.

Under thas discussion of'Public Officers in 22 Rul-
ing Case lav, page 397, we find the following langusge:

"< . . on the ground that the principel duty
of police officers is the preservation of the pub-
lic peace, vhich is a matter of public concernm, it

has been held that Eg%icgzgn are public officers.

e e o 8 been members o -
tectiva department of a district police force, or-
ganized under state statute vhich conferred on them
the povers of police officers and constables, are
public officers and not merely employeces of the

conmonvealth.” (Underscoring ours)

in the case of Neallus v. Hutchinson Co., 55 A.L.R.
1151, one Beuson was sk employee of the Portland Theater and
upon the written request of his employer he was appointed spe-
cial policemsn by the City Council of Portiand as asuthorized
by the lavs of the State of Maine. His services vere paid by
the theater and in the moranimg he cleaned up about the theater
vhile at evening and during shov time he vore his uniform and
vas stationed iu the lobdby and baleony and kept order, quiet-
ness, kept the aisles clear in keeping vith the fire rules end
in & general way preserved the ce. 7The Zupreme Tourt of
t?;t dtate held that: “As & lic officer, Benson ves & peace
officer,

There is & very able discussicn of & situstion simi-
lar to the ons under socnsideration here found in the Whatley
case reported in 3 8. W, (24) 174, wherein Justice Martin,
speaking for our Court of Crimins] Appesls, had the folloving

© say:

“Appellant was eonvicted of aggravated as-
sault upon one J. M. Choate, 'the said J. K. Choate
then and there being a specisl police offieer of
the city of Big Spring'; penalty, fine of $25.

Pt

113
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“A sufficisaut statement of the facts neces-
sary to 1llustrate the lew points discussed is
briefly as followvs:

“The prosecuting witness, Choate, on the 15th
day of May, 1926, recelived from the meysr of Big
3pring the follovwing vwritten appoinument:

"13tate of Texas, County of Howard, City of Big
Spring.

"irhis ia to certify that by virtue of arti-
cle 995 of the Reviged Statutes of the itate of
Texas, 1925, J. K. Choate is hereby appointed spe-
cial policeman for the oity of Big Spring, Texas,
vith all and full power givea him under the said
article and for the purpose of enforoing sny and
all the laws of the state of Texas within the city
limits of Big Spring and the ordinancss of the said
city.

“1This commission is to ressin in furce until
the city council of the city of Big Spring shell
meet in regular session.

"1Given under the hand and seal of the oity
of Biy Spring, this ths 15th day of May, A. D.
1926, at Big Spring, Howard county, Texas.

. "t0lyde K. Thomas,
*(SEAL.) Mayor, City of Big 3pring.

“thttest: louise Middleton, Secrstery, City of big
3pring, by vV, M.°

"He shereafter asted as speciasl policemsn un-
t1il after the date of the offenss of which appel-
lant vas convieted. Hs vas recognised ss a police
cfficer by the other officers of Howverd county and
the city of Big Spring, as well as by the publioc.
He made frequent arrests, eollecting fines, and
exerclsing the duties usually performed dy a police
officer., Ou the date in question, Choute arrested
81'pellant on & public street in the oicy of Big
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Spring for disturbing the peace sand for being drunk
in & public place. He further testified that ap-
pellant at the time was driving a car vhile intoxi-
caeted and vas Arunk and cursing on a public street,
and that this happened in his presence and vithin
his viev. Appellant was arrested wvithout & varrant.
Choate testified that appellant knew he wvas an of-~
ficer prior to snd et the time of his arrest.
Frosecuting witness, Choate, apparently never quali-
fied by taking oath or giving bond, and he acted

at all times by virtue of the appointment above at
all times, but vith the sequiescence and consent of
the mayor of Big Spring and the city council there-
of .

fa
* o ¢ =

"A de facto officer vas defined by the court
in his charge as follovs:

"ta de facto officer is one who is in posses-
sion of an office and discharging its duties under
color of authority, by whiech is mesnt authority de-
rived froa an election or sppointment, howvever ir-
regular or informal, so that the incumbent be not
a mere volunteer.'

“This definition appears to be ia the exact
verbiage of the one approved in Browa v. 3tate, 42
Tex. Cr. R. 418, 60 8. ¥, 5A8, 96 Am. 3t. Rep. B806.

~ Vhatever might be sald of its correctness under a
differeat state of facts, ve believe 1t is correct
under those exhidbited in this record.

"It wvas said in Brown v, State, supra, that
'the decisions indicate that, before cune cam be a
de facto officer, there must be some office vhich
he could hold de jure.' It is plausibly argued by
eppellant that no such office as specisl police of-
ficer had ever been ereated by ordimance of the
city of Big Spring, and none in faot existed under
the law, and therefore prosecuting witness, Choate,
could not hecome under any state of facts a de facto
officer. A sufficient snsver to this is thsat article
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995, R. 3. 1925, by its terms authorizes the ap-
pointment of, and by such, impliedly at least,
creates the office of, spesial police officer. It
hes been held that & policeman is & peace officer.
Hull v. State, 50 Tex. Cr. K. 607, 100 8. W, 403,
There being express statutory authority under said
artiele 995 for the sppointment of prosecuting vit-
ness to the office be assumed to hold, ve are of
the opinion that he coulé under a proper state of
facts be a de faoto officer. Are such facts pre-
sent in this record? it is urged that the wvritten
appointment set out above expressly limited his
appointment to office to the next wmeeting of the
city council, and, this contingency having happen-
ed long before the arrest in Quastion, he vas there-
fore neither am officer de Jure nor s de facto. By
the terms of said erticle 995, such an eppointment
may be orally meds. The record affirsstively shovs
that vitness continued to aot with express consent
and acquiescence of the city ecuncil and mayor of
Big 3pring, if indeed it does not show that he did
80 by their express direction, until after the al-
leged commigsion of the offense by appellant. It
further shows he was reputed to be and wvas recog-
nigzed by the publie as such officer. We regard
these facts as amply suffigcient to shov affirma-
tively that he was a de facto officer. Furthermorg,
Ve See O redsonl to doudbt that said vitness, if he
continued to st under am expired commission vith-
out interruption and without question by the pub-
1ic or by the officers of Big Spring, but vith
their acquiescenscs, that such facts would coastitute
him a de facto offiger. It has been said:

“'Yet, although an expired commission is not
color of title to office, still, if an elected or
appointed publie officer continues, vithout brealk,
and without question by the public, to exeroise
the funotions of theoffice after the expiration of
his commission, this is a continued exercise of the
duties of the office by acquiescence, and, under
the modera rule, eoustitutes the person thus act-
ing an officer de facto.' Ex Parte Tracey (Tex. Or.)
App.) 93 3. W. 542, '

Hi
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"Quoting from this authority further:

"'In 811 of these cases che doctrine is an-
nounced that, vhile a de facto officer may be one
who holds under color of election or appointment,
vhich may not be altogether regular, there 1a still
another class vho may be de faoto officers without
regard to any election or appointment; that is, one

-who exercises the duties of an office for a length
of time, and acquiescence on the part of the author-
ities and of the public. In such cases the incum-
bent, regardless of his induction,may be considered
a de faoto officer., * * #* 4 de facto officer may
be such * # # yithout a knovn appointment or elec-
tion, but under such circumstances of reputation or
scquiescence a3 vere calculsted to induce people,
without inquiry, to submit to or invoke his sction,
supposing him to be the officer he assumed to be.'

"Without expressly approving all the language
used in the Tracey Case, supra, ve regard it and the
case of Brown v. 3tate, supra, as ample authority
to support our viewv that the facts are sufficient
to shov prosecuting vitness a de facto officer on
the date in question.”

In viev of the foregoing authorities, you are advised
it 1s our opinion that an suxilisry police officer is a “peace
officer” as that term 18 defined by Article 36, Code of Criminsl
'Procedure, and is an "officer" within the purview of Article
1147, Segction 1, of the Penal Code, when engaged im the lawful
- discherge of the duties of his offlice.

Very truly yours
ATTORREY GENERAL OF TEXAS

By 42
J

esse Ouena
Assistant
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