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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

1 .
' GERALD C. MANN
ATTORNEY GENERAL

Heoporadble Fhillip k. Stevenson, President
4 3tate goard of Education
i Austin, Texas

ﬁ Dear Sirg , Opiniocn No,

r 11, 18493, from con-
. joption as free text-
ooks the bOgKs submitted by each
of  theége pubdbliishers?

angi/ o the 214 insgtant reading as

8, Ravisad Civil Statutes of
wongz Other things, as followsg:

f Samples, ~-At least thirty
8 date aof the meeting of the
- n, every person, {irm or cor-
yeratxon degiring to submit blds shall rlle
#ith the State Superintendent of Public In-
struction nine cepies of each book on which
a bid #ill be submitted, . . .!

®iioover Lrothers, {ncerporated, homa of-
fica 1n Kansas City, Lissouri, and Johngon
yublisbing tenjany, howe offica in Richmond,
Virginia, 4id not file with the State Super-

KO COMMUNICATION 1§ TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVID BY THE ATTORNEY GENERAL OR FIRSY ASSISTANT
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intendent of Pudblic Instructicon the required
copies of books on which each desires to sub-
it bide until a date subsequent to thirty
days prior to ihe date of the peeting set by
the State Loard of Zducatlowm {or the purpose
of adopting textbooks. 1ba coples ol the
books each company is offering are new on
file. ] preaume that aaca company has quali-
fied as an eligidble bidder, unless disquaii-~
fied because the coplies sorae not filed within
the legal tiwme. In the sase of Hoover Brothers,
Lncorporated, w¢ have a svorn statement maede
to kr. Clarence licGuire, General kanager, by
George L. Yowne, fresident of The University
Pubiishing Company, that the samples of the
bcoks Hoover Lrotbers, (ncorporated, desires
to subsit were mailed to Texeks un Septesber
4th, 1648, and 1hat by some gqueer fate thesge
samples were returned to The University Pudb-~
1ishipg Company, bavipg deen sent to Austin,
ximesota, instead of Austin, Texas. The
samples reached Austin, Texas, Septesber 21st,
19493, ten days after ths last legal dats for
the filinz of the samples. In the case of
Johnson Publishing Company, I 40 not have the
facts reciting reascns for its antimely filing.
I presume that some extenuating circumstance
evidently caused its failure., The required
samples were [iled by Jolingson Publisbing Com-
pany on September 13th, 1943, two days subse-
quent to the last legal date for filing.

*lou are respectfully requested to anawer
the following inqulirys

®jiag the fallure ol oeach of these pudlish-
ers to Tile samples with the State Superintend-
ant of Publioc Instructiocrn within the time re-
quired by the irtliocla r-ferred to, and under
the circumatancoes stated, preciudedthe State
Board of Education st ity adsption mecting be-
ginning Octuber 1ith, 1949, Trom considering
for adugtion as free textbooks the books sub-
sitted by each of these publisherst

*1ha Textbouk Advisory Coumittee commences
its official hearings in Austin, Texas, on lon-
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day next, and it ocould better write its
final report to the gtate Eoard of Educa-
tion if your opinion upon this watter were
supplied to it by Tuesday, Septexber 23th,
1843, Please mail a copy of your opinion
to Mr. . A, Gilass, Director, Textbook
Division, and a copy to me, If you can
supply the opinion within the time request-
ed, considerable time can be saved and con-
fuslon averted.*

Article 2848 provides as followst

s » 8,

At least thirty days prior to the
date of the meeting of the gald Commission,
every person, firm or corporation desiring
to submit bilds shall file ¥ith the State
Superintendent of Public lustruction nine
coples of each book on which a bid will be
subzitted, in each of which coples there
shall be printed or stamped a statement of
the price at which sach book and special
editions thereof are scld in other places
under State or county adoptions, and the
minimumk quantities in which 1t will Ye
sold at such prices, and there shall also
be printed or stamped in such books a state-
ment of the publisher's catalogue price of
the same and special editions thereof, to-
gather with trade discounts and the condi-
tions under ¥xiilch, and the purchasers te
whom, such discounts are allorved, ard the
place of deiivery. There shall also be
printed cor staxped in each beok the price
at which it is offerod to Texas, . 0. b.
the Iublisher'y Texas depository, ¢ith and
without exchange. There shall also be
printel or stamped in each book the zind-
mum wbolesale priceo at shich such book, -
and special editiens thereoof, are sold
f.o0. b, the ghipping point of the pub-
lisher amd the nans of the shipping point
shall alse be statad ,*
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Ordinarily, whether or not a statute is msnda-~
tory or directory only xay be readily determined from =&
literal consideration, but sueh is not always tho casge.

Iin all statutory construction the intention of
tie Legislature wien discoverabls from the Act as &
vhole is the controlling consideration in deternining

the question of mandatory or diractoery nature of the lan-
gEuags.

¥hen Articlo 25846 1s read 4in the light of other
pertinent portions of the statute, we think 41t is clear
the requirement of the Article with respact to the de-
positing of sawple books was inserted solely for the
benefit of the Comrission, tv the and that the members
could acquaint themselvyes with the books upom whioh the
bids are zade. To tha extent that the Comndssion may )
disregard any bld of one falling to comply therawith the
statute is mandatery. #here, however, the Commigaion has
had the privilege of examinpation, and has satisfied itself
with respect to the merits of such books, it would appear
the purposs of the requiresent for exhibition of samples
has been zeét, and there appéars 1o be no reason why the
Counissien doea not have the pover to act upon the bid
precisely as though the statute had heen literally com-
plied with by the bidder. The requirement of thirty
days! submission of sample, therefore, is to that axtent
directory. In other words, such submission for the full
time mentioned 1s not mandatory in the sense that without

it the Commlssion is deprived of power to consider the
books and bid.,

It is easlily concelivable that a biddsr who has
failﬂd to comply literally with the requirement of sam-
ples, for even a short tine, way nevaertheless submit
books which the Comkission after a full exasination and
appralgement of thelr merits would find them te be the
o8t acceptadle, and to deny 1t the power to accept them
would bo & disservice to the State and not a service, as
contesmplated by the statutes.

The construction we have given to the statute
is accentuated by the language of Article 2347, vhich
centains provisions requiring each bidder to file with
the sSecretary of the Commission opn the day that the Com-
zission neects, an affidavit to the effect that certain
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taxes have been paild, and further containing certain
other information, followved by the language, "No pub-
lisher who cannot aud doeés not comply with thesge pra—
visions shall be eligidhle to bid.*

It vill be gseen that Article 2844 makes no
such emphatioc preovision with respect to the deposit-~
ing of samples of books offersed.

The case of Pedceral Crude 0il1 Co. v. Yount-~
Lee¢ 011 Co., 52 8. ¥. (2) 868, illustrates the rule of
construction we have here announced. It is there said;

® s a», The rule in this regard is
wvell stated by ¥r. Sutherlamd in his York
on Statutery Comstruction (24 ®4.,) 8§ 812,
P. 13173 ‘Provisions regulating the du-
ties of public officers and specifyipng the
-time for their performance are in that re-
gard generally directory. Though a stat-
ute directs a thing to be done at a par-
ticular time, il dees not necessarily fol-
low that it may not be done aftervards.
In other words, as the cages universally
bold, a statute specifying a time within
which a pudblic officer is te perform an
official ac¢t regarding the rights and du-
ties of others is directory, unless the
nature of the act to be performed, or the
phraseolegy of the statute, is such that
the designation of time must be consider-
‘ed as a limdtation of the power of the
officer '*

¥hat wo have sald adbove 13 sufficient to indi-
cates ocur opinion that the Board has the power to consider
and to accept, if it seecs fit to do so, the did of a pud-
lisher who has failed to coemply with the literal require-
ment of Artiole 2848 of the statutes with respect to the
subrnission of samples of books fer the poriod of time there
mentioned.
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