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? OFF!C’:E‘. OF THE ATITORNEY GENERAL OF TEXAS
)
AUSTIN
GERALD Cs MANN z
ATYORNEY OKNERAL
Honorable Royall R. Watkins, Member /\

State Board of Educatiocn .
Austin, Texaas

Dear 81ixg

sursr of Texaa, be, and ne i3 here-
riged and empowered to receive the

a order of the State Boerd for Vo-
ducation., The 3tate Board of voca-
ducetlion 18 eupowered and instructed
to co-operate with the terms and conditions
expressed in the Act of Congresa aforesaid.!

®The above referred to funds ars known as the
George~-Leen Yunds, the Smith-Hughes funds and other
funds appropriated ta the verious statas and terri-

torlies by COngrosn.

3

- COMMUNICATION 18 TO BE CONSTRUED AS A DEPARTMENTAL OFINION UMLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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PUnder the provisions of the two said acts,
viz, the (George~Desen Aet and the Smith-Fughes
Act, the State Board for Vocational zducation
in Texas promulgsted and set in motlon & 3tats
Plan for Vocational Bducation and Rehabilitation,
whioh ia now in effect, heving bes2a ra-alopisd in
1942, and I incloge a copy of ths sald Plan aere-
with for your conaideration,

"Revently the 78th Congress, at its first ses-

sion, paszed a law to amend 'An Aot to prqvids

r Tor the promotion of vocational rehabillitation

of pergons disabled in industry or otherwige and

their return to oivil employment.! This 13 knowmn

ae Public Law N¥o, 113, & gopYy of which 1a inclosed
for your considerstion, and your attention ls d4i-
rected to paragraph 2 of Sectlion 2 of sald Publio
Law ¥o. 113. There 13 also inclossd Public lLaw

No. 135, whioch was passed by the recent Ccngress

and which covera the disbursement provisions here-

F in referred to.

*In House Bill No. 219, entitled Apuropristions--
Teaching Vocational Agriculture, which is Cheptar
| 374 of the 48th leglslaturo, Regular Session, snd
. on page 670 of the 1943 General and Spscial Laws of
Texas, in Ssotion 4 thereof, it is provided:

®iThe State Board for Vosatioral Bducatlon
through ites Executive Officer, the 3tato Super-
intendent, is hersby authorized to recelve and dis-
burse 1n accordance with plans acceptable %o tho
respougible Federal Agency, all Foderal monsys
thal are made avallable to the Stete of Tsxas for
such purposes, as training for Haticnal Defunss
Industries, and for sueh other activiities s& somna
vnder the authority of the State Board of Vocationw
al Education,!

"section 5 provides certain allocations of
various amounts to the four different divisions
undsr the plans adopted (ses inclosed copy), and
it further provides:
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B 1Provided wnexpendsd balsnsces remaining
in the funds herelin sppropriated for Vocational
services may be re-alloocated with ths consent
of oach of the directors and the spproval of
the State Superintendent of Publie Instruction.!

®*In Senate Bill Fo, 332, whioch ia Chapter 400
of the 48th Ieglislature, Razular Session, and
being ths appropriation billl for the executive
snd sdministrative departments, and on peges
923 and 924 of ths Ceneral and Special Laws of
Texag, there &are sel out the varicus smounts so
appropriated for the mdministration of thas four
divisions of the vocational education, and at
the end of the itemized statements there 1: this
provision {(on peage 924):

¥ tprovided that the foregoing itomined ap-
propriation for selariss and expenses in the
administration of vocationel education shall be
paid out of the sppropriaetion for vocational odu—
cationel eid,! {see page 67C for the amounts),
tand 3bhall be proprated Lebtween the allocations
for vosational education, agrieulture, home
economics, and tredes mud industries, ia the
proportion that the ltemlzed sporopriations ap-
Ply to the reaspéctive allocatlions, The State
Superintsndent shali advize the somplreller in
wrliting the sums to be set up out of each ol the
above three allocatlona to cover the adminisira-
tive appropriations.?

"apppareatly thore appears to be some conflict
with the varlcus provisions sbove quoted and re-
ferred to.

frthersfore, the State Board 3¢r Vocational sSdu-
catlon will epprsclate your help in clarifiying
these conflicts and sutmlit to you the following

quastions and requést an early ruling cpon the
sane !
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1. Can the Preasurer of the State of Tsexas
lazally disburse any of toe funds 89 rscelved
from the United 8tates Treasury, under and by
virtue of the George-Leen Act, the Smith-Hughes
Act, and the Publio law ¥No, 113, or any othep
fct where funds are s0 appropriated to the Ald
of Vocational Educational Education and Rehablle
1tation Divisivn, by the Congress of the United
States, without the opder, approval or authorie
gation of the state Board of Vocational Eduoca-~
tion?

%3, Can the Comptroller of Public Aceounis
for the State of Texas legally issue any warraats
for the payment of any aceounts ocut of the furda
B0 received by the Tressgurer of the States of Texas
and so appropriated by the Congress of the Unitaed
3tates for the purpcse of aiding vocational educa~
tion and rehahllitation without the order, asrroval
or suthorization of the State Bocard for Vocetional
Education?

*3. Can the Treasurer of the State of Taxes .
legally disburse any of the funds so appropriated
by tha Legislature of tiie State of ¥sxas for the
administration of the various vocational divisions
ag outlined under the Texas Jtate Plan for Voca-
tional Education and Rehablliitation without the
order, spproval or autuorization of size Stabs
Boaid for Vocational Rducation?

"é{a), Can thse tstate Superintendent!, az State
Superintendent of Publiec Instruetion, and not as
Executive O0fficer of the State Board for Vocatlonal
Education, legelly advlse the Compiroller sas to the
gums to be set up out of certain allocations for the
adminigtration of thy various diviglong of the 3late
Board for Vooational Edusationt

"4(b). Can the State Buperintendent, as Sxeocutive
Officer for tho 3tate Board for Voeational Educsation,
lezelly advige the Comptreller &3 to the awms to bs
set up out of certain allocations for the adrlalstra~
tion of the various divisions of the State Zoard for
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" Vocational Education, without first submitting
such plens of allocatlons to the State Board
for Vocational Educatlon for its approvel?

"5, In Houss £ill Ko, 219, Cihaplor 374,
above referred to, it la provided, among otner
things, that the State oard for Vocational Edu-
caticnal through its Sxecutive Officer, the
Stata Superintendeant, 1s authorized to receive
and digburse ln accordance with plans acceptable
to the responaible Federal agency, all FPederal
moneys that are made available to the Stats of
Yexas, otc,

“Can such funds bs lezally recsived aand dis-
bursed by the Executive 0fficer without first
obtaining the authoriszation, order or approval
of the State Board Br Vocational Education?

"please bear in mind the provisiona of Sec=-
tion 2 of Article 2675-1 of tne Revised Statuises
of the Stats of Taxsas,

"In the sama Houss Bill Ho. 219, auong tae
final provisions above quoted, wa find this:
tProvided unexpsnded balances remaining in the
funds hersin appropriated for vocational ser-
vices may be re-allocated with the consent of
each of the Directors and with the approval of
the State Superintendsnt of FPublie Instruction.!

"6. Does the State Supserintendent of Publie
. Inatruction, as such, and not as Executive Offi-
cer of the Bosard for Vocational Education, nave
auoh suthorlty?

7. Does the State Board for Vocational Edu-
cation have any righte under the law to consent
to or approve such re-allocations?

"8, If so, can auch re-allocation be le ally
made without the approval, consent, ordser and/or
authorigatlion of said Board?
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"In considering the above questions your
atitention is directed {to two short seatencss;

TPirets Paragraph 1l - State Administraiiosa
and Supervislion - found on page 7 o»f uvie 2lan
herewita inclosed:

* iyocational aducaltlion shall be undepr the
direciion and control of ths State Beard for
Yocational Rducation,t

M5econdr - In the Publiec Law Ko. 113, Section
2, under {(a)-(1}) f-=designai:a the 8State poard
for Vocational Bducation ---~ &3 tne sole &zevcy
for the administration, supervision and coutrol
of the Stats Plan,ft

SAnother conflicet has grisen with reflerencs
to the employment of persons ol vhe various ser-
vices, You will find on pags 8 ol the Plan, wizioh
is herewlth 1inc¢losed, the followings

* 13ther employass of the varlous services,
namaly, &griculturs, home making, trades and in-
dustries, uand rehabilitetion, will be appointed
upon recomnendation of tihe direcltor of the service
involved snd apyroved by z2e Zxecutive Qfificer and
the Stats Board for Vocavional bRducation, and snall
not be dlsacharged excapt with vhe apoproval of tha
efsremsntionsd partisa,?

POn pege 1556 of thig samse vooklst contalning
the Plan ls found thls statsment uncsr tselsctizn
and appointmsnt of perscaaell:

" 1)1 appoiatments to the professional staifl
will be made by the EBxecublve (flicer 2f tns Siate

* Board for Vocatlonal Rducaition upon the approval of
the State Board for Voostional Education:,

. ®In this lsst paragreph you will notics the

g director is loft out entlirely as to 3is recorman~
i datlons; furthermore, no provision iy nades nere

g as to the method of removal.
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"At the last meetling of the Board, held
on Zaptember 6th, 1943, tae following motions
ware unanimously passedy

® $dse Tatkins moved that there shall 2ot

be exmployed ia any of the divisions by the
dirsciors or of the divisions of the State
Board for Vocationsal Bducation any new man or
woman wntil their names have f£irst been sube
nlitted to the Rmesulive O0fficer and the Htate
Board for Vocational 32ducation for spproval,

"oy, Stewart seconded this motion, whieh
earried, ‘

% 1Judge Watkins moved that no employees of
ahy of the divisions shal]l be discharged or re-
moved oxcept with the approval of %ths 2irestor
of auch division, the Ezecutive Offigsr and the
State Board for YVocablonal Educatlon,

1 Ny, Stewart segonded this motisn, which
carried,!

"Phis scticon of the Board hes bean qQuestioned

by the Executive Officer,

*g{a)., Under the Plan adopted and‘re-ndopted‘

by the Beard, a copy of which 1s inclosed here-
vith, and undsr thé provisions of Public Law
Ho. 113, wes the Roard authorized to pass said
motions, &nd are the same valid?

*9{b), If the motions are nmot valid and the
Board was not authorized to pass the same, then
which method of galacting such employess can the
Boaxd lsgally followy o

"In considering these 1&3# two questioua. we

wore not unmindful of the formsy opinion of youpr

Departmsnt, which opinion is 3o. 2905, -dated Jan~

uary 18, 1933, whersin both the Smith-Iugheg Act

123
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and tne George-206n Act wers most carefully
studisd and analyzed, arnd such maticd as zro-
vided for on pezes 7 and 3 of nw Plan ssama
to have baen seot up followiny such ruling,

"¥inally, there is another apparent conflict
in tne Plan, as siown on Ppage 154 of this sama
socklet, in e 3rd para,raph thereon: ‘tite
Execubive Jfficer »f sald Soard will be regpon-
sible for carrying out the policies of the
Scard 4in the admlaisiratlon of the State Re-
aabilitation Pro, ram.?

"10{e}. Dces this provision econflict with
any proviasion of silior the Ceorge-ueen Ack,
the Smith~Hughes Act, and/or Public Law Ho.
13137

81G{p). If o, will such seggonaicdiivy ¢
placed upon tae Siate Scard for Vocatbioaal .du-
cation as set out in Public Leaw do. 1135, uuasy
Section 2 thereof?”

The foregoing guestivns way be mzre sasily wnucerstood
and enswered if we kLeop in misd shat, under tas Plan aoreitolfore
adonted, "the State Supsrintendent of Public Instrziiza is the
Executive Offlicer of tizg State Doard Tur Yozszlonul =ducation
oy virtue of his eppcintment by the ftate Nuard Tur Yocatblenal
¥ducation,” and, therelore, not by virtue of .15 slectinn a
3tate duperintendant,

Under tie Plan adopted 1t is provided "tuav dirsctors
{or vsrious services ars appolnted by the ixscutive JHfTiser,
with ths approval of ihe Staltse Soard for Vocailonal zducation,
and 841l not be discharced until they heva been glven a hear-
inyg befors the Board and thelir diacharze nas been epproved by
tig Stats Bosrd for Vocatimmel Zdueatloa.®

"Otner employess of tne varlous sapvices =~ nanely, Agri-
culture, Yomemukinrsg, Trades and Iadustries, and llehwmbilitation —
%111l ve sprolintsad upen roecomuondation of tne directcr of the

©em i e cm e, : Te ek PR
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-

pervice involved and approved by the Exscutivse Officsr and
the State Board for Vocatlonal Education, and shall not bse
disciarzed except with the approval of the alforementioned
parties.®

%e do not indulze the thought that the Lezislature
intended to change the law under which the State of Texas ac-
cepted Federal funds for vocational education by passing H, B,
219, Chapiter 374, Porty-eighth legislature, in which bill 1is
found the following langusze:

The State Board for Vocational Education
through its Executive Officer, the State Super-
intendent, 183 hereby authorized to receive and
disburse in asccordance with plans acceptalile
to the responsible Federsl Agzeney, all Federal
moneys that are made available to the State of
Texas for sush purposes, &3 treining for FHation-
8}l Defense Industries, and for sguch other gotiv-
ities a3 come under the authority of the Stats
Board for Vocational Bducation.®

Tha lLegislature lnew that ths law provided-that tae Treasurer

of Texas had been authorized and empowersd to recasive the funds
appropriated under the Act of Congress, and was authorizsd to
meks disbursements therefrom upon the order of the State Board
for Vocetional Education. Section 2, Artlcle 2675-1, 3evised
Civil Statutes. The Legislature kmew that ths State Superin-
tendent was the Executive OfTlcer of the State Board for Voca-
tional zducatlion, and that his gtatus as such Exscutive Officer
was by appointment of the Btate Hoard for Vocatlonal Bdueatlon,
The Leszislature svidently intended, by its reference to the
State Superintendsnt, to refsr to him as the Zxecutive Officer
of the State Board for Vocstionsal Edusation, and that his =scts
would be undex and in accordance with the planas and with the
approval of said State Board for Vocatlonal Education.

Amongz the conditlons precedeant to the granting of Pederal
8id, tendered to the states by the Smith~Hushes Acet, are those

e e T v P
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contsained in.Section 5, whieh reeds in part as follovws:

®that in order to secure the benefits of the
sppropriations provided for in gections two,
tires, and four of thias act, any atate shall,
through the leglslative authorlty thereof, ace
cept the provisions of thie act and desiznate
or oreate a State Board, consisting of not less
than three members, and having all necessary
porer to ecooperets, as nerselin provided, with the
Fedaral Board of Vocatlonsl Educetion in the ad-
ninlatration of tns provisions of this act. The
States Board of ZHdusation, or other bosrd heving
charge of ths adminiastration of publis education
in the State, or any State board having charge
of the administration of any kind of vocational
education in the State may, 1f tha 3tats so
elects, be desiznated as the State board, for
the purposes of this ect.”

The Leglslaturs of the State of Texas asccepted tne provisions

of the Smith-Huzhes Act end designated the State Ffoard of Edu-
cation as the State Board for Vocatlonal sducation. Cnapter

131, Acts Rezulsmr Session, 33th Legislature.

The Smith-Hughea Act requires the Stats Zoard for Voea-~
tional Education to prepere plans showlng how it 1s intended
that the subsidized work iz to be carrisd out in the Stak, The
¥ederal Board has required that these plang be prepsred for
S~year perlods. The State Board for Vocebllional Zducation in
Texas has promulgated and published a State Plan shich 1s now
in effeot. We think it is not reasonable to sszume thet the
Leglslature intended to upset thla plan and to prescribe any
rule or method which would confliot with 1t, without the cone
sent of the FPederal Roard. '

Your questlions are answered as follows:
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1. Your first questlon i3 esnzwered in the ne ative,

2. Ro.
5., No.
4{a). Xo.
4(b), No,
5. No.
6. DNo.

i 7. Yes.
8., FNo.
9{a). Yeou,

9{b). MNotions are valid,

10{a). Weo find no conflict. The Ixscutivae Officer
simply carries out the policles of the 3Board, and 13 respon-
sible thereofor.

e e 1943 Yours very truly
R
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Ces Fo Gibson

Assistant
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