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,xh4bit.! 1 showing oaah receipts
in an item, under the
; , of "Liguidating
- $255,659.80, . This
vy vis recelwed by Lhe estate from the 11quida-
il O

. fentory and appraigament, and representa
an 1ncrea:- o\ this amounu cver and above the

- "Counsel for the adwinistratrix oontends -

". that these liquidating cdividends are a part of’
the corpus of the estste, and as such not subjeot

. to the commission of oni-half of one per ceat
due the County Judge uniler Art. 3926, .RCS, although
the full amotnt repressats an 1norease over the
actual 1nventory values.

.

* Mmaymcana
W 1A A B cALSTRIIEPM Al A NESARTURMTAL AFIMNION UNLETLa ARSROVED BY THE ATTORNEY SENKRAL OR FIRET ASsIEYan?



*In taxing the ocosts in this case, should one-
“hslf of one per ocent :‘commission bYe taxed by the pounty
' Judge on this item of diquideting dividends?™

', In reply .6 our 1nquiry as to how this liouida-

L = rXIL. 1) Mo

as hu .u‘m, yuur .wuuu:r: 01 uut bar au, Lyl.,. aliu‘r-el.

n

" . “Thq 1amaber oompany wound up bisiness and

" pald off the. interest of share holders partly in
_cash’ and partly by ;ggugggc of stock- m a -naw -

corporatien. '

.-‘-

A:tiole 3926 Reviaed Givil °tatutea reada*in
:part as tollows.---\:‘ g

‘.,4

. "The county Judge shell also receive the
";rollcwing rees:

"1 ‘L‘ ﬁnmm‘aa‘hn'c' cuq_hg'\; Gf ons Pvrvvut

upoa the actual cash receipts of. eech executor,
sdministrator or guardian, upon the approval of
the exhibits,and the final settlemeant of the’  -. -
. aoqount .of: euoh oxecutor. administrator. or .
. e.uardian, Jbut no mors ‘than ‘one such comission
‘shall he clinrged on any amount received -by any
such execu‘bor, udministrator or guardian,”

The anawer to your question depends upon a -
froper constructivn of the term "aotual cash regdlpts”. as
tsed in the above statvte, Under the facts es we~undere
stand thom, deceased owned stock iz a ‘corporation at the
time of his death. Since that fimn 'Hﬂﬁ agset of the
estate has be-n ohuuged ‘in - form. In’ ezchﬂnge for tha
stock, tiae administratrix his reocived from the ooT pora=-
ticn casa end some stock in a nfw oorporation,  The
. odainistrotrix his rsported thic transaction in her -

. sunual accernt recently filed in the ccunty court. - Do -
thess new assets, aogquired in liesu of the 0ld, constitute

"factusl ocash reoeipta“ within the.meaninb of. the ‘above
ststute? . : '

The contention of eounsel for the administratrix
a8 referred to Ln your'let er i+ mpnarently based upon thcir
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- snterpretation of the languagre of the Court of Civil Appeals
in the case of Willis vs., Harvey, 26 S, W. {2) 288, in whioh
case writ of error was refused. 1In that oase the court
reviewed a decision of the trial Judge allowing the county
judge a commission under Article 3920, supra, of one-half

‘of one peroent on.cash of the testatrix on deposit in the

" bank-at the time of her death. The executors appealed from .

the ruling making thls allowance, Ve guote the following
excerpt from the declision of thes Courts. -

. "The aot very olsarly has in-view the provide
ing of compensation to the probate jJudge for his
officlal ‘oontrol of eststes, based on 'the actual
oash receipts' shown by the exhibits and the final
settlemcnt of the account of the texeoutor'. But.
properly construing the Aot, it is believed that
the speoifioc case presenteéd here on appeal may.
not be regnrded as within its soope and within
its purpose. There is notaing in the words or the
drticle to attach 2 dilfforent méaning capable of
sxpressly embraocing it. An independent executor
4s not included within the term *executor,! as

- employed in the article, and the term'receipts?
therein used does not exbrace cash on deposit S
inr the bank at the death of the testator., The . -
word ‘*executor' as used is mede clear and specifia

- by ecnsidering the associsted words fadministrator
or guardian.' Judged froxr Lts associated words,

.the term 'exeoutor ' wes meant to refer to the
executor administering the estete of the testator

. under the coatrol of the probate court, Such '

- 0lass of exeoutorg are recuired, as administra-

- tors and gusrdians are, to present to the pro-
bate ocourt in an exhibit of sceounting, under
oath, all sums in cash ¢erived from sales, ¢ol~
lections, and like sourcss in due course of ad-
ministration, The probzte Judge is required to
examine and approve all such exhibits of account-
ing when duly presented to him by such executor _
or administrator or guardiasn,  The offleial situation
of en independent executor is different, and it
‘ts otherwise provided ss to his legal duties and
authority. The statute of this state authorizes
administration indepecndent of the control of
probate jurisdiotion whars the testator has so
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- indiocated by the terms of the will that such is
~ Wlg desire, The independznt executor so named
in the will.is qualified tc¢ act, and independently
of the probate court, from the time the will-ap~
polnting him is adaittsd to Probate,. Coleman v,
Produce Co., (Tex,Civ, App.) 204 5. W. 382; Pepper .
v. %alling (Tex., Civ, Agp.) 195 5. W. 892; Roy
v.-"t'hitaker, 92 Tex, 34 ’ w S. We 392| 49 S. .’-‘1'03670
_He need not necessarily rsturn an inventory in _
order to make hls executorship valid. Cooper v,
Horner, 62 Tex, 356; Willis v. Ferguson, L5 Tex
496, It is thought the term * actual cash receipts'
should-be held to speoifioanlly desoribe money -
- regelved .by the exscutor other than the ¢ash or
. corpus of the estate whlch was on hand whén the
" testator died, becsuse the words used polint to
and imply that mecaning, And too, another section
‘of the: statute, bearing upon the same subjeot-
. matter of compensation, makes it evident that
sush waa the meaning thet the Leglslature intended
should ‘-bé put upon the term used in the presently
considered article. The one section of the
- statute. stands es the context of the other, and
"they may be compared snd read together as a L
neans of giving to the language used the meaning:
intended: by thu Leglislature, By such sections™ -
(article 3689 and. 3690} executors snd administrators
are allowed gommission on 'qll sums they may aotually
- raccive in cagh? bat which shall not include " any
cash which was oa hand at the time. of the death of
. the testator -or intestate.' Also by article 4310
© R.8., commissions are expressly deniedq to the guardian
on *TUstate. ¥ ¥ ¥ firgt deliverad,' The express shutting
out of a commission to executors -and administrators
on ‘cash’* * * on hand at the * * *desth of the
tzgsfator or intestate' and to guardiens ' on the
estate first delivered' is to.be taken ag an expression
o legislative intent of tha scope and purpose of
a~ticle 3926, There is ro differeace in the mean-
ing of the torms ‘aotually recelve. in cash' as used
in article 3689, and 'actusl cash receipis,' as :
.used in article 3926, and ‘'estate when -first delivered!?,
"as used in article 4310. The very purposs of the
statute in autboriziig ek executor to act independently
of control of the probate court is, as atated in
Y¥ilhelm's estate v. liatthoews (Tex. Civ. App.) 274 S. W.
251, 752: 'To avold the usual costs and bother of :
. regular administration.” . ’
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- Clearly, under the above helding, the oounty
j‘ e iz not antitled to a coxmission on cash on hand or
{n tha bank at the time of the death of the deoesnad, Az

2 mabtor of fact, tiis was ths 2aly issus iz the ocase, .

.¢ 4 not o~ngtrue the larguure of tha 4ecisicn ss holée
{=~ by way of éicta that oash progesds fron disposition
of the corrue cf the cgtrle yiald Ao coamission to the
‘eaualy judre, In fa0t, no dcoision of cur appellate
-eousts haa cagrefted any exony zioa on the tera™actual
cssl: recaipts™ aa used in sald articla 3926 otaer than
cash o hend or in the dank bJ +he data of tha denth .of
the OWnGYr,

The :ncb thot caunny Judaos are entitied Lo a.
rce nhell Aag8ota are caavertad 1ato easn in the ¢ourse Gf
mialstaving wn eoble 1is «xh.a {5 tha daeinian of the
an-e*e Sourt in Lyles ¥s, . :izlm, 159 8, e (2) 102,

csaed s 13,000 ecro ranoch, osasiderable livastock and eoana.
ranoh otuipmont, 411 of o2ld assets ware ao0ld ond the
sdalndatrator npsid the .Shen aciunty judge ons-half of one
;ercant on the procecds of the ssle, A lator county Jucge: .
who approved ths figal accsuab for the estate claiaed the
'e»aaiaaiﬁn akould hnve beon raid to-hiz and brought suit,
ko enrt iz an opinfon by Justice Sharp, as well gm the . -
curt 9f Civil nppeale in 1ts opinlon, in Genying relfaf
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 In'thet oazc b the time of the death of the testator, he. -

to tha new oounty Judme, scerad.to taks 1t for granted. a-{ .

thst conversisn of the propersy of the estate into csash
crcazza "actunl oash receintat sn whioh the Judge merited
coxaicsion, and in aonclusios, the fupreze Court naic.

*iach county Judge was paid the aaount ¢ue hlw
: in tils case,” .

In the case of Coodwin ve, Downs. 280 2. #, 512.

by the Commission of Appealn, the Adzinistrstor oonplseed
eeTtain road duiléing ozatraots ca wiich the Sacaased hud
besan work st the time of hics Jesth, Tho adminlstrator

a6k n' 1arfis suma of money, pagins oubt s largs poart of it .

for labor, catearisis, otc., 63 the work jrogresssd, The
Court of Civil 4ppesls allowsd the Judge a oommiasion
only upon. the proTits ovay and abova tho cxpenses of tho-
-buslneas, and stata* the rule an follows:
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- "ie are rather fucilhed to think, . o the
Lounty Judge shsuld be. pald a costmigaion, « o

on nll eotual caah rsceived by the adaianlstrator
«hila acting aa such fro: the sala of property

ewned by decadent at the tLime of his deasth, o
frox tha ‘asllaation. of dshte belanciag to ths
_estate at the tins of his eenbh, O Clle ¢ 4 o
rentels, ata., s « «OF O 20tusl oash remaining

"o o ae Troa the proaeoutinn of tha deocedent's
‘businesg.”

-The Oomaiasioh of arﬂoals {n reversing the
Cecisioq. quotad the sbove exourpt,. apparently findiag
fault oaly with tho last 1tas hecause 4t wns not liberal
. sacugh. It wrg thore held that the Judee was satitled tc
. a'comaissisa on all raceinta of tha bhusineas regsrdless

of ths fact zhey'wera in largs mnasqrc psid right oot -
.'Q‘ﬁ e . ' '

Cur. canclusjrn that the oommiasion of nppeela
in Coodwisn va, Jowna, suprs, a-proved tie abovs quoted
ageerrt froix the opinlon of The Court of Civil Appeala
a3 fur ar it weab and disagvsed caly beesuse 1t did not
C £ far o aniugh seens GO bae sharsd by the text:weiter in
14 Tex Jur. 504, In diacugsing the right of thes Judge

ty caxaissions upder artiocle - 392G, Revised Civil Statutea.
the gtatenent ie there =ado:

*This commission 53 zot ¢anfined to receipls
arising rfro= ssles of rroperty, oolleotion of
¢ebts, rent: of property, staj it may bs sollected
oo rocaipts ariaing froa nhﬁ eondyel of a huainesa

.-
000

- - . I ﬁisoqaaing ong ;hnaa of the oase. the Comnmis-
 sioz of ﬁppeala 1= the opinion lant oited aaid:

*“The county Judpe has only ¢ne way to
receive any compensction for his suparvision
of sn adzinistration. 'Tis responsidbilivy s
grent, ‘Mo must study tha reportes and approve
the scoounts, ineluding racsipts snd dlgburses
rents, Ths lagislature 324 this dafinite
iaethad of computing his 03"

238
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articié-BjZOy “-4viadd Civil .tatutes provides
a3 follous: : .

o -

*ixegutora and asdzini.trators shall zare
acnual exhibits under osth, rully showing the...
can¢1tiga of the 08%at05s o +» <%

Arhiole 3321, Revised Civil ’tstutec, provides:

Ty exhibit oade by an cxeoutor or adainig~
t26at0T. « JanCWINZ the cunditlion of gald estate
and an account of all moncy reocived and pald out " -
oz agoount of e8ld sstate,  « .2hall be filed
. %ith tho clerk,, « o« o9f%ar which the court ghsall
axanine gald axhibit, sa¢ if ocorrect, reader

. Juégnent of :cprovsl thereon znd order it to
be- rgccrded.”:

A cereful examipatlion of ths 'oreroiag authorities
leadn $0 the conclusion that whem, in the course of an ndnine
jotraticn, part of. the corpus ©? the eapt ve 4is converted into
carh, the ccunty Judge is entitled to o ocomission on the .
113&5% of such cssh, %6 sce no rezsen why the same princirles.

sould not aprly to tha ansh raczived in the atock trapgstion

1a?clvéd hiera, as aﬂply in %tha case of cach recoived froz .
onla of the corpus of tha sstzts or c¢nnh received Irox the
collaotion of 2 debt which.wes part of the sorpua of the cstate.
In thix caae, the administeatrix has €41led her snnusl ezhinit
- or acesuat showing the monay txkan $n in the stock liquidation,
tnlor Articls 3321, surra, it ig the waspoanibility of the
couTt to apnyrove the scosualb i corrsct. Tho oxhibit revezls
tast ‘aq assst of the désbate, stook 15 = corperatlon, has
seen ¢aavertod into a differant form, The aprrovsl by the
Juige of the acoount in effect plaoes tho ocourtts stanp of
arprovel on she transsction by which eaah and stoer in g

ney corrorstion were accepted in lieu of stock in the old
corporxticn,

. Persuasive, in behal? of ths sinflarity 4n princiyle
' betwsen tha renlization of cash 1a this tranaanction ané she

collectivn of a debt, is tha l-arusge of the lerislature in
article 3563, Teviged Civil St-tutas, providing:

*i4 the ezacutoyr or sdzlairntrsator shall
rersasant to the courd on ¢ath in writlns thst
there iz sto0T DEITETITTTTING onbsts zliioh he
i3 unable to colleot or acr+mnd, tha caurt By
ordor that the same be 50dd, , " . :
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) _ Acoordingly we are o the opinion that the
county--judge is ‘entitled to e zommission of one~half
of oné percent on the actual cash received in the ’
1iquidetion transaoction, but hs would not be entitled .
to a commission on the stock rsoeived in t he new
corporation. )

‘ Your.a very truly
ATTORIZY GEWEZRAL OF TEXAS
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