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Sp—-ill sales bdind
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i the sale plus double the
nt of any personal prop-
n the hands of the

an at the time of the
sale under the provisions of
Article 4201, Section &, V,
A.C.3., of Texasg as amanded
by the 48th Legislature,
Regular Session, 1943,

Section & of Article %201, R(OS, as

ts 1943, 48th Legislature, 1s it nec-
essary for the guardian to file a special sales
bond in double the smount for whioch real estate
is s01d vhers the guardian's general bond al-
ready on file is suffioient to cover double the
amount of the sale plus double the amount of any
personal pmpart.g in the hands of the guardian '
at the time of the sale. _
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= “?he intention of this gmendment 1is to
c¢larify the old statute but 1t still does not
clearly indicate wvhether or not it is neces-
sary to file a speclal sales bond or merely
to file an order of the County Judge approv-
ing the guardian's ganeral bond vhere 1t is
sufficient.”

Article 4141, Vernon's Annotated Civil Statutes
of Texas, requires the guardian of the estate of a ward
to give a dond as therein wentioned as & qualification of
the gusrdian,

Eouse B1ll %82, Acts of the %8th lLegislature,
Regular Session, 1943, amending Article 3201 and Article
8216 Vernon's Annotated Civil Stttutes of Texas, reads in
part as follows:

"Art. $201.

"An order for the ssle of real estate shall
state;

")}, The prop'erty'-to be sold, gx'ung.suoh
description of 1t as will identify 1it. _

®2, whether it 1s to be sold at pudlic
auction or at private sale, and if at public
auction, the time and place of such sale.

"3, fThe pecessity and purpose of such sale,

"4, That no sale of real estate made by
the guardian shall be confirmed, nor shall title
of the ward to such real estate pass to the pur-
cheser unless and until it shall first be found
and determined by the Court, by an order duly
made and entered, that the guardian has filed a
good and sufficient bond in an amount equal to
tvice the amount for which sald real estate is
80ld, and that the sureties on such bond are sol-
vent, provided, hovever, that where the sale of
such real estate is mads to the owner or hoelder
of a secured claim against the estates, and the
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aame is of the real estate securing such claim
and is in full payment, liquidation, and satis-
feotion thereof, only the asmount of cash, 1f any,
actually received by such guardian in excess of
the amount necessary to pay, liquidate and satis-
£y such claim in full, shall be considered in
passing upon the sufficiency of the bdond as here-
inshove required,

5, It shall require the sale to be made
and the report theredf to Dde returnad to the
Court in acocordance with the lav."
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®Art. 4216.

"At any time after the expirstion of five
(5) days after the filing of & report of sale,
the’ Court shall inquire into the manner in vhich
such sale wvas made and hear evidence in support
of or against such report, and if satisfied that
such ssle vas fairly wade and in conformity with
lavw and that the guardian has on file s good and
sufficient bond in an emount equal to twice the
value for wvhich sajid real estats is being sold,
and if and vhen the guardisnt's said dbond has
been exsmined by the Court and found to be in
the amount above required with good and suffi-
clent sureties thereon, as evidenced by an order
duly made and entered by the Court to that ef-
fect, the Court shall cause to be entered a ds-
cree confiming such sale and order the report
of zale to be recorded by the Clerk and the
proper conveyance of the property sold to be
msade by the guardlan to the purchaser, upon com-
pliance by such purchassr vwith the terms of
sale, provided, hovever, that vhere the sale of
such real estate 1is made to the owner or haldex
of e secured claim against the estate and the
same ix of the resal estate securing such clailm
and is in full payment, liquidation, and satis-
faction thereof, only the amcunt of cash, if any,
actually received by such guardian in sxcesz of
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the amount necessary to pay, liquidate and
satisfy such claim in full, shsall be con-
sldered, together with the other property of
the estate, in passing uron the sufficlency

of such bond, The provislons of this Act shall
be mandatory and unless the Court sball first
determins that the guardisn'’s bond 1s adequate
and solvent, as sabove set forth, as evidenced
by an order made and entered by the fourt to
that effect, any sale of real eatate hereafter
made under the provisions of this Title shall
be volds provided, that the provisions hereof
- shall not apply to oases pending at the time
this lawv becomes effective . . . "

Prior to the enactment of House Bill No. 482, supra,
the Appellate Courts of this State have rendered many opin-
ions construing Articles 4201 and 4216, Hovever, many of
these cases do not pass upon the question under consideration;
most of them are csuses in which the attack on the jJudgment
of the Probate Court vas mads collaterally, and, following
the well-khown rule, these suthoritles hold that the Probate
Court is a sourt of general jurisdiction, and that its judg-
ments are presumed to have heen properly rendered on suffie-
cient facts and are not subject to collateral attacks, How-
ever, it was held in American Indemnlty Company vs., Nobel
(Texas Commlssion of Appeals) 235 S.W. 867, that Article 3201,
prior to lts amendment, required an independent and separate
bond from that given as a qualification of the guardian. It

- will be noted that Article 4201, supra, as amended by House

B11l 482, supra, requires the guardlan to file a good and
sulficient bond in an amount equal to tvice the smount for
which the real estate is sold. {Also see the case City of
Tyler vs. First National Bank of Besumont, et al, ¥6 3.W.
{2da) 1s54).

After carerfully considering House Bill 482 and the
foregolng authorities, 1t is our opinion that 1t is necessary
for the guardian to flle a speclal sales bond in double the
amount for wvhich the real estate 1s sold, In other vords a
special sale bond must be filed in ocomplisance with asaid House
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Bill 482 regardless of the amount of the general bond on
file when resl estate is s0ld by the guardian.
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