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T ottho:ohn Sealy Hoapl.m at
‘damaged by the Gulfl storm of July
a of thees bulldings the Board
or nqonta ot Mnru of !qxu urrud t!.nd-

00)
on M ponuu lnmg oug ot'au: Hos~
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necsssary to maks o» u made immediately re-
which were damaged in
may be made ugable for
rummoaﬂu iness of the Jehn

'm sstimated soat of th':monmr "sth;oo

Eesp ‘aildings amounts sun ¢ .

—%he estimated amount of inguranse for the dn'u;u
suffered by these buildings that may be acolleot-~
itle 48 not more than uﬂ.OO0.00.

/*rh- Sealy and Smith Founlation for the John
Sealy no-pun. whish 45 & charitabls ¢orpora-

tion organised under the laws of the State of
—Texas ‘has submitted s proposal to the Board of
%o arveiage for the necessary s to

th.&npitdhl.mnﬂ paying out of its owmn
funds tha total sost thomr. provided the Regents

agree to alloocate and pay over to the Foundat

proaceds of dsmsge o 8 ocollected under poliocies

of insurance muﬂl the Hu)lul buildings.

In otheyr words, tiw mnon 11 furnish and

advance the negessary funds, whel added

to said :l.nmmo. mld'l.n '::ftuint to pg.thc

sxponges of duildings.

Foundation u to stlect the eontrestor and uh

the oontrast for the sonsfrustion and repalyr of

sald builéings and supervise the werk, sonsuliing

with the Universi mumtmmmum

5.“;:%. l;uwh. Youndation ;ﬂl net ::muu
or or this eonstryetion,

selsot a cempetant contwaetor, the Beard

ol Regents befere ﬁnnny ohuns any sush gontrect.

!.0.0

"In muon -w: thes faregoing pnpoul.
several legal questions have been raised upen
whish the lRegemts desire your adviee, Theas ques-~
tions are as follows:
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Board of Re uot!hom'o
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Should the proceeds collected uzt
7

tttho

lqthom«ou so colleoted on said
windstorm insurense policies be used

and expended by the Board of Regents in
making repairs and improvements on build-
ings at the .Tohn Sealy Hospital in Gals
veston and 80, vhat is the proper
progedure ‘hmtoﬂ

Can the Board of Regents legally aacept
the proposal made by The Sealy and Smith
Founda for the John Sealy Hospital
to repair ssid Hospital buildings under
the arrengement desoribed above and pay
over to the Foundation upon the comple~
tion of the repairs the gm«ds of the
said insurance policiest _

1.

Artiole 28584, Reviaed aututu. 1988, provides that

suunmu-unu

Texas."

Legislature snacted a statuts which 1s

of the University

In view of its previsions thoutom Generel in
1931 held that all monsys and funds eocllested on
University were required to be deposited with the State Treas-
urer, and that offielals of the sehosl could not
such funds or deposit the same with selested bLanks, subject to
their control. (Conferense Opinion No. B886). 1983 the

of the
retain

1n oontuot

with, and to that extend ia an exeception te Artiole 2564; the

m Loghr

areg

isiong of this later unmtc (Chap. R21, Acts
urej Art, 86544, Vernon's Ann, Civ, 5tatutes)
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¥"Sec. l¢ The governing boards of the s e ¢
University of Texas, including all brenches of
the Univorsity ¢ ¢ ¢ -.y nmn eontyol -respes~
tively of the tom Boney cellected
at cash of sald mumuu in
ing out the fumstions of an edusatiomal institu-
sush a9 funds eslleeted from student fees
kinds) aharges for use of rowms and der-
dtortn mctm from medls, cafes and cafe-~
Serica} Tees on ¢ sit mmuh to atudents
undesr eertain ¢ tionss reeeipts from school
athletic activities} ineoms from student pudli-
sations or other ctu-t activities; receipts

frem salas of satfen produsts and miscel-
laneocus o8 and oq ulznt ! studentat volune
tary deposits of money 4 schools for safe-

keeping; all othu' £ and losal imstitutional
ingome of a stristly nature arising out of
and by virtus of (he educational activities, or
regsearsh or demonatration earried on by sach and
all of said seversl schools.

“Ses. R, The governing bYoards of the respec-
L£ive institutions named in Segtion One adove are
authorised te selest depository banks as places
ot«mno:mm«muum.mntw

named in Seeticn one, # ¢ @,

. "Bege §o % ¢ # All inseme te the Availadle
University Fund shall be deposited with the State
§1 shg mu‘:;. agent &”

any or

be expended in uonim

¢ with
:1.::;. Iosuh.r Sesaion, Forty-ses a’-l

“See. 8, mpmutmotthu Aot shall apply
only to the funds hereimabeve apeeifisally enumer-
ated und other loeal mututunn ineame or dona-
tiona or gifts %o said sedvels.*
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The fuads in question are the proceeds of inguranoce

- policies tasken out by the Board of Regsnts in obedience to
legislative direotive (38, Co Rs #3, Gen, s, 804 C, 8,,
37th Legs:) for the ?omm of the State's interest in
oertain dulldings & » Sedienl BSehosl, and are in partial
rescugment of losses gustained thereto. Sinee under the Con-
stitution of Texas o YIX, 80e¢s. 11 and 14) the University
Available Fund of the several 3tate funds may be used
for the sonptruotion and ereetion of duildings at the Univer-
sity of Tedms, it is our opinjon that it is that Fund for the
benefit of whiah insurence is maintained on sugh buildings,
and” that moneys reseived under such policies besause of damae
to or destruction of sush buildings properly should be credited
to the University Availsble Fund,

It is not nesessary to deterains whether sush funds
are "inoome" within the meaning of Chapter 281, supraj if thay
are 8o ccnsldered, then under the express provisions of tection
5 of that Aot, the funds must be deposited with the State Trees-
urer. If they are not so re d, then the funds are not vwith-
in the exceptions consained Chapter 881, supra, and under
Articls E584 are required te be deposited with the State Treas~
urer,.

2.

After making eertain gpecifio tions from the
University Available Fund th-’:gth t.-m {Benate Bill
333, Chap, 399) provided that

"The residue :: said Availadle Fund, tr any,
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. Subjest o the spesifis eppropriations whioch by
w‘w “’Oi.‘:m 48%h laglalature; are made prior ehu-fu

$. the Availadle Mm 'I:.:’ the mg of sald
for §u's3ii;EiE=r==i"!::i%::-ta to buil ..: of the John
Sealy Heapi a8 part of the Nedieal Behwel of the Univer-
sty of !m. ' 7 ' ~

" . As above stated, 1% 1s owr opinion that proceeds of
insurance polisies on sush dufldings belong to the Aviailable -
Fund, and, in sonsequenae, -I be expended for ths purposes
for whioch the A Yuod 1s appropristed.

-+ Procedure fer letting eontrasts by the Board of Re-
geunts for gonstrustion and epection of versity buildings
is the smudjeet of Article 80803, Revised Statutes, 19253 that
statute readst

=~ "All sontirasts, with ayehiteets, plan makers,
landsespers, or drafisnen, or with any ether per-
Aoty fim or urcntaoa of whatever name op do=
signasion shall be abeeln vold wless semd

. be apprd “n e sign $%en vote of & i~
' sontreets fep the ecnstrustien or eres-

:
:
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You are advised that contreacts for construction of
improvements and for ths making of repairs to sxisting build-
inga are within the quoted statute, and must bs let in uc~
cordancs therewith, The phrase “eontraocts for the construc-
tion # # » of # #» & peymanant improvements", used in Article
2503, embraces contrests for the alteration and pepair of ex-
lsting bulldings, and sontreots for construstion of inmprove-
mt:‘and ;dr.’.‘.tum to exieting buldingl;r as uil as for
esregtion of new strustures. Ye Lig!_: sot, 1is Tox. 346,
138 5., W, 38); _I_l:l.u Fowler, a%c Yo . 7

S

May the Board of Regenta enter into an agreement with

Sealy snd Smith Foundatlion whereby the foundation will select
the contrastor for the sonstrustion and repair work to be

- done, make the contract without advertising for bids, and where-
by the Poundation will pay the contractor for the making of
such repairs and improvements, but with the understanding that
the Board will reimburse the Foundation for costs so incurred,
to the extent that the proceeds of the insurance policies will
do so? In our opinion, thay may not, regardless of the fact
that the procedure is suggested as the means wheredy the Foun-
dation will pey the 0088 of the repairs and improvements which
is in exsess of the ameunts reseived under the insuranse cone
trasts carried by ths State upon the damaged buildings. Al-
though the suggested arrangement obviously contemplates that
most of the funds whiach are to be o ed are private funds
which are proposed to be used for 6 benefit, yot it 1is
apparent that the proposal contemplates also the expenditure
of public funds in the eocnatrustion of improvements and the
:n.klng of repairs to the bulldings at the Medioal School. The
Legislature has delegated to the Beard of Regents of the Uni-
versity the power to make the sontracts on bebalf of the State

—for the sonatrustion and erection of suoh bulldings, and the
making of repaive and improvements theretoj but by the same
statute grant the power, has limited the manner of 1its ex-
ercise., (Artiocle £603, above quoted). To permit the expendi-
ture of publiec funds for sueh purposes, the contiracts therefor
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must be made by the ‘0ffieer or body empowered to act for
the State, and substant un{ the manner prescribed by
law for the exercise of tha The e 1a stated 1in
Texas Jurisprudense (34 Tex, l. 453, uc. 74) as fol-
lowm:

"To be valid and & public sontrest

must be made in behalfl of goveromsnt by an
officer or body suthorised to represent the State
or the politisal subdivisfion thereof in whoss bde~
half it is made, and in the manner and with the
formalities prourl.bod by law."

We think the pre !oul under consideretion conflicts
with both of the prine embodied in tne quoted statement;
in the first inatanse caus® the contrect for construction
end repair is %0 be made, not by the Board of Regents,
but by the Foundations amd in tho ascond, because it is pro=-
posed that no advertisement for bids shall be made, but that
the contract shall be let without sush formality.

The authority given to the Board of Regents in the

matter of making ts fer the conatrustion ef bLulldings
in its very nature involvea the exercise of wide uunucn
and Judgmenss sueh mumumm s the power
conferred may not be % z 0.
. gisy (Tox; clv. APDe 3
Ve 30 ”. 8 30 '. 03{] %.
8. ¥, 630 s COBe 1
Imr'uru. .m.n. As e rule is stated
mm’m . (ses. 566, p. 3568):

“In those sases in whish the preper sxecution
of the offiee » ss on the part of e officsr,
the exereise of Judgment eor dlscretien, the pre-

sumption is that ke was chossn beeause he was
du-od £i% and sempetent to emereise that judge
mentt and d:mﬂm. and, unleas power to substi-
tutse another in his hes been given t6 hinm,
he cannot delegate his duties to another."
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Fer thase reasons, we answer your third inquiry
in the negative, '

m/ iY GENSRAL OF TLXAS
Gaynor Kendall
dssistent

AP NOV 8 1943 Very truly yours
i T
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