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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Eonorable Paul T, Holt
County Attorney
Travis Coanty
Austin, Texas .
Dear Giri AStentiont M», ¥
Opinion Ro.
Ret o1
delinquent sale
OIS is not redeened
wikt ¥o year relemptisn
; p sity of Auatin eor
e pt er froa the ity of Austin
1ishle\for 4he taxes sudsequent to
e redsaption’ porioac
Ti.ie o pedpthof Jyour letter of Rov, 13,

1543, wherein yo: ok he oity ol Austin prior to ths
enaoctnent ©f Article\ 73450 ¢ noti?s Revised Clvil Statutes,
1525, purshased PYQPWLSy at a“tax\foreclosurs sale, ant the
redenption period e 28 witkout/the owner sxersising his
option of / L Eeithtr the State nor the gsounty were
oude pazk. the forgqolosupys sult, The city of Austin

nov 60, sale 14 property, you request
&n opir or not the sity or & fron
the ¢ ‘ | s for saxes duy Ahe tine the ity
owned -port sadsequent 30 the reldanption pcriod.

, question was Yalised, whish was answered
in an opinfwy yhis department, No. 0-5591, & ¢opy of whioh
is attached,

Article 8, Section 2, of the Constitution provides
that "the lLegislature may, by genersl law, ezenpt rrnm tarxp-
tion pudblic .roperty uzsed far public purposaed. « "

NQ DOMNUNICATION iS5 TO BL CONSTRUED AS A DEFARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY QGENERAL OR FIRST ASSISTANT
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Honorable Paul T, Rolt, page 2

: By Article 71350-4, Yernon's Revised Civil Statutes
of -1925, the legislature exsapted all padlie property froz
taxation without any 1imitatlon, ' ‘

I she caze of City of Abllens v, 8teje, Court of
Civil Appeals, 1937, 11) 8, ¥, (24) 631, Wris of \Error Dis~
nissed, the onurt held that the ltglnla‘uro wes expressly
denied the power to exempt publie property from taxstion
regardless of its use, ¥e tharefore have nd legisletion
exempting from taxation “publie propertsy wsed for pudlic
purposes™ under Article 8, Seo, 2, of the Constitution,

Article XI, Beotion 9, of the Oonssitution of
Texas, which $s & provisioen for exsmption of property froa
ta::t{g:‘end thus should be strictly construsd, provides
as-fo sl :

*Phe proparty of oounties, ¢ities and towns, owned
and beld only for publie purposes, suek a8 publie dulld.

- ings and the sites thereof, Fire engines-and the furniture
thereof, and all property used, or intend®d for extinguish-
ing fires, publie grounds end all-$bher property devoled
oxcluslvefy to the use end denefit of the public shall bde
exenpt froz foroed sale and froz texadion, provided,
notbing hwrefn shall preveant the snforoesment of & vendor's
iizzéizgo.noehnnlo or duilderts lien, or other liens now

L ]

The slear import of the fin the adove

o ARG bhelil enly 303 _’ifﬂ' ;;QA_,fztln t:.
1ight of the exanples gliven, wouls B porsiea o
the artiele %o ’r.pcrlr'thlg wvas being seticlly nsed for
one oftths purposes enumerated or & simllar purposs, or %o
proparty owned and hsld for suech a use ia the future, There~
fore, this provision would aot spply to pro whioh the .
oity has sequired by a foreolosure of fte tax llen and sone
tipucs t> held for an indefinite period of Sime,

The other of Article XI, Seetion 9, 159%
Lt olun ¢ and d

provision

portion
4

;

11 ¢

rs w0 oxsnpt the propersy oY oonsileratlion
%roa taxation if suoh property is deovoted sxoclusively to the
use and benefit of the pudlie, -

Our quextion thes 1s one of detersining when
propersy is devoted sxelusively Lo the use and benefit of
the publie aadtr'thlt‘provﬁiiaqn§§ Article 213 Seetiasn 9,
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Hornorable Paul T, liclt, pace )

. Under Artisle 1062, Yernca's Revised Olvil Sta-
Sutes, the eity at & tax sale is vestef with the sane rights
as any other purshaser st such stle weuld have esquired
without any liatitatiens er restrietions, and the eity may
sell or eoavey Lhe property 80 aequired,

Ye have beon uReble to find any Texas authorities
on the Question subamitted, TYherefore, 1%t deoonss neveasary
to e the desisions of other Jurlsdlotlonl.

1a the eame of Sheldy County v, MaCanless, et al,,
163 S, ¥+ (24) 63, Suprene Court of Teanesses, 1942, the tax
status of preperty dought in by the state of ssee, the
county of 8baldy, or the city of Nemphis &t a delinquent tax
sale is llleuaso& &t great Jeaghh and inoludes moat of the
cases Of other jurisdédictions whersin Shis question has besn
oonsidered by the eourts,

: The following quetations are from the above men-
ticnod dase

"s ¢ o« Artiole XX, Jestion 28, of the Constitution
provides: YAll property, real, personal er mixed, shall
be taxed, But the Legislstire may exenpt such as may de
held by the State, By sounties, eitiea or touns and used
exslusively for publie &r eorporation purposes, * ¥ ¢,!

"Code Sestion 1085 providesy

.t siens enumerated = The Propersy hersia enue
- merated shall be execph from Saxasiens .

*4{1) Pudlie propsriy,= All property of the United
8tates, sll property of tha dtate of Tennssases, or any
sounty, or of any incerporated sity, tewa or
district in She state t {2 uned exslusively for putlie
coanty or munieipel purposes,’

“The nain inquiry in this oase is, Yhat is 'publiie
uee' within the manning of the law?, + « X0 poasidle
exouse oan be offered for the Stabe OF any politiocel sub-
division thereof to delay its processes for the sallection
of taxzes until the total amount o delinquent, including
interest and ponsleles, betozes s e Shat there is
l1ittle or 20 weenent for ths property owner to sxsrelse
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Hencoradle Paul T, Lodt, page &

his right of redenption, + o« o Yhen the Saxing uwait
of governasa$ xeguires £¢ at a tSax sale, iV desones
dsad preperty untid 18s resale, with the pessidility
of aoquiriag soms rentals duriag ‘he period of owaere
8bipe ¢ o o If ons plecs of preparty say dessas dead
p‘:-opcr\y bmm‘orttt‘n“ :ehy ta “t::. texing .::uru;

oo:rl r:lcn ® agesnt as ve have
pointed oul, any acsber may Wsus de I;O)‘ fyen the
Sazx books to the injury of Saxpayers generally,

b P

s ¢ 8

"y o o It will not be {table to dissuss in
Getall the ssversl opinisns hersin referrsd 4o, cother
than to note the Courts' understanding of what eonsti-
tutes & ‘public use'y, In the Eerkimer ease, supra :
(251 Apps Div, 126, 292 FeTeSe 634}, the Court thus
defines ‘pudiie ues's '% © * that the property shouwld
be oooapisd, smployed, oy avalled of, by and for the
ca-aanizy ol large, and iaplies a possession, oeoupation
snd enjoyment By the pudlie, or by pudlie agenties.'
Citing Cooley en Constitutional Law, 7% ¥4., page 7661
Gearin v, Warfon Oounty, 110 Or, 398, 223 P, 929, 9333
Yort Saith Sohool Distries v, Bowe, 52 Ark, AB1, 485,
37 5. %, T17; vilifans v, lash, § Kisn, 499,

*Following the Cours's definftisa snd unieratending
of a 'publie use', the lasue is decided;

*1The property in questiasn dces Aot eane within the
above definitien of "pudlic wae.” The mere fuet that it
was B4 in on & tax sele, and is 2eld ia trust for the
publie in the hops of eventually getting saough from its
s6le or use 30 pay Sbe unpaid taxes, d4oes sot glve the
ownsr imzunity from sharing i1z the expense of the village
£0vernnentilee ¢+ o L ‘
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' The eptilon of Shias deparszent is that tbe property
{5 taxndle W the olty of Austln subsequent o the relenption
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