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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORMEY Gci«zu_uﬂ.
Honorable K. C. Neaves (//\
County Auditor, Orayson County

Sherman, Texas

Dear Sir: Opinion No. 0-$7IX
Re: Rntiriei%iqg\gihdia se-
ments by Coun essor

and

Title\. ot where advédnce
appfoval the Commissionsrs?
(¢ u;j/;hs ot secured.

yo

0

We aoknowledge recel

in part, as follows:
"What is K;/’ﬁ\\\

disbursements pald out direot by designated
agent from [ ¢ feo teined by him under the
Certificate of Title Act), as gmendsd by House 8111

No. 205, Aects of N
€ the period from May 1941 to
thout \the aypro¥al of the Commissioners'

onsideration we subamit the follow-
rtaining to the above question:

"The folYowing letter dated June 14, 1941 was
recsitved he Grayson County Tax Assessor-Collsotor
froa D.NC. Greé}, State Highway Engineer:

rd
Ve

o .
nepo ALL COUNTY TAX ASSESSORS-COLLECTORS

"ISUBJECT: Disposition of the 25¢ collected from
Agent f'or Certifiocate of Title and Retained by the
Asgessors-Colleotors of Texes as Designated Agent.

Ho COMMUMNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLES$ APPROVED BY THE ATTORNEY GENERAL OR FIRST ASEISTANT
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*tGentlemen:

"tReference is made to Opinion No,0~35681
written by the Attorney General of Texas on
May 29, 1941, in whioh he holds that the 25¢
retainod by tho deaignated Agent of the Highway
Departament cannot be considered fees of offfice
or compligsions and as sueh be paid into the
officers salary fund. The opinion further holds
that the designated agent shall be entitled to use
as much of such emounts retained as may be reason~-
ably necessary for paying expenses incident to the
efficient performance of the duties imposed upon
~ him by the Certificates of Title Aot and that any
balance of such funds retained after payment of
-suoh expenses shall be forwarded to the State High-
;n: Department for depoait in ths State Eighway
Fand,.

' ®sUnder the terms er the Aet, the Highway Depart-
ment 18 authorigzed to promulgete such.rules and re-
Eulations as it eonaiaera secessary and proper to—.
sécuare unifora sdministration of the Act, and in as
muoh as the fees provided for the issuance of Jerti-
f10ate. of Titls aye not founty funds, we believe it
5 the duby of the Highvay Depirtaent te adviss the
!hx Asaeaaars~oallootera in that resaré.

**The e:rtirxcatc of Title iot; as amended by Houae
Bill NS, 200 and as interpreted- by the abdeve Attarney
General's Opinton, creates & very ¢lose relationsihip
between Uounty Tax Assessors~Uollectars end the State
Highway Department . It shall be our endeavoer, shd we
are ‘sure that it 1s also your desire that the procedure
acd msthods followed in aceounting for the £5¢ retained.
for the purpose of défraying your erpenses, be handled
aniformly and accounted for sgcurately in order to
bring ne oriticism upon the office of the County Tax
Asaoaaor-ﬁollnator or the State Hlshway ntpartmmnt.

“tWe are, therefore, requesting that each of the 26¢
amounts retained by you be deposited in a“separate sc~
. sount, This scoocant may bé kept By you in either the

- Gounty Depository or some other local bank in your
county, and we 0all to your attention that you are per-
sonally responsible for this ampunt as long as retalned
by you, and that you should protect yourself by requir-
ing saffiolient collateral from the bank in whioh you
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have deposited this fund., Disbursements may de
made from this fund by you for the purpose of pay-
ing expenses necessary to efficlently perform the
du:ien required br you in the Gertificate of Title
Act,

"tWe realize that in a number of small counties
there is not suffi¢ient title business to warrant
the employment of a full-time olerk. In such in-
stanges, it is suggested that the alerk asssigned
these duties be paid proportionately on & part-time
basis from title Tunda end the remainder of the sal-

‘ary be paid out of other fees of your office,

"'We request that an aceurate record be maintained-

" by you of all receipts and disdursemsnts under the

Certificate of Title Bill, In this connection, we
requeat that you maintain records of disbursements
ander the following accounts;

®t]1, Balaries '

nig. Traveling Ezpoau:
“d, Pogtage .

ki 79 ‘!‘elogo ne lnﬁ fchsraph
®*5. Stationery and Office Suppnn
"8, Printing .
wey . Pond Pmim LT e s e e s
"18; office Furniture T

"‘9. ﬂrri.n ilaahlnu

“'*Iho Bepartmt will roquuﬁ qmtaru reports of - _
disbarsements ‘0lassified as above with detei u:u zuxr- -

8is of ulu'ha. traveling expense iﬂoﬂi« -

ant mashines, bond premiums, eto. Forms will be fure
nished to. wu for this m.peu and reports should be
made as of June 30, September 30, Decenber §1 and
March 31 of eash roar. It s tho Department's furt-hor
intantion to m&it these ascomtl periodi.aallr.

%tThe Bepartmnf. requests that you subait by Fune 36,
& tabulation of your exbimated expenditures or Aisburse-
mente to be made from your Gertifigate of Title !'tmd. ‘
This tabulation should dover the pericd frem Nay 8,
shrough December 51, inelusive, and should set. fm‘th !ux
itemized form the poeitions and selariss %o bde peid and
other estimates in totau as alauitied hy the a‘hon a0~
oomo. : ‘

‘"!o axpenditm shoal& h ‘made in cz:oesn of ‘the uti.-.
mated tabulation esubmitted to the Department unless the
Department is first. adviged by wu. Of ecourse, {t is ua-
derstood that diabursements canuot be made whiah will

AR g A
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exceesd the retained amonnts aotually on deposit,

ni1The balances on hand at the .end of each quarter
may be retained until further potice. At the pre-
sent time, it is car intention to close such accounts
on December 51 of paok year, with the balance on hand
at that time to be reported and transmitted to the
.State Highway Department for deposit to the State High-
way Fand,

®tThe Depar&mant roquests that all depatiea em-
ployed by you handling Certificates of Title be honded
.and that the bond premiums be paid from this fund, the
bonds being rotained tn your possesaion 'R E ke

. Pursuant to our Opinion Nb. 0-5561, aupra, the Stato ‘High~
way Department required careful accounting for such fees in the
manner detailed in their letter quoted in qbnr lettér adoves. The
State Highway Department informs me that your Asgessor and Col-
leotor of Taxes complied with their requirsments for acovunting
for receipts and disbarsements of such fees. We qulifé the fol-
lowing letter reoelvod from the !hxus nghnay Dspartmanta -

B IR -‘,f."_u‘."-3 -w-‘.q_g‘;::;‘::'. LI --.,..'“-.‘,--: i- " oy el gt oat e i N A

_ “Ehia 13 1n aeaordance with your talophone request
of today end i to advise that the Tecords.of this
Division refleet that the county tax assessor~-gollector
. of Grayson County scbmitted to this Depairtment during -
- .the 1941 end 1942 oalendar ysars regunler quarterly re--
poxts oovaring his. raoclpts and disbursenents of fees .

' ocolleoted;and retained- h{ him aoting in 'his capacity
-.an dps! '; agsnx of $his Department under the provi-
sions of A Texas Gertiricate of Title Aét. These
-Ausrddphjyreports were sulmitted in acoordance to ‘
{nstPlittions {saded to 411 dounty tax assessor-gollectors
by thig.Bep int’ on June 34, 1941, and whieh instruc-
§§§§‘ wdre baaod on Atto:nq: Oangrnl't Opiaion Ho. O«

*Qur pecords turther uhow that oq Boaenher 81, 19&1.
end Decembher 31, 1948, the county tax assessor-collestor
of Urayson County submitted to this Departasnts checks
in the amount of $1,088.890 and $558.50 oovering balances
resaining in his account as of those dates for fees re-
tained by him aeting in his oapacity as designased agent
of this Department. All sueh checks submitted to this
Department by various county tax assessor-collecters were
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returned to the county tax assessor-collectors
by this Department after.the court decision hold-
ing that this Departmant had no interest 1in such
fees."

Subsequently, in the case of State v, Glasgs, 167 S. W,
(2d) 296, rehearing denied Jenuary 87, 1943, writ of error re-
fused, the Court of Civil Appeals held that the assessor and
collector of taxes in discharging the duties reguired of him
under the Certificate of Title Aot 18 not discharging any du-
ties pertaining to any separate ageney or office, but that all
such duties required of him are m@rn%{ duties added by the statu
to the office of assessor and ocollector of taxes} and that
such fees were to bs acoounted for by hin.to the oounty in the
same manner as other reeﬂ. RSN ,

7S

This deciaioh overruled our Opinion no. 0-3561, a eopy
of which 1s enclosed herewith.

) Since under thia deoistion fees earned by the county tax
essessor and collector under. the Certificate of Title Aot must
be regarded like any othn#.taoi eurned by him, we now kmow that-
“the fees ought to have besn aa 4 into the atriears' 8&1&2;‘!&3&,_
Article 59120..Seotion 6. 4Artloles 5809 and SO0R, Vernon's Anno~
tated Civil’ Statutcs. ouaht to hato bocn rello:' 1n ezpending

Fon

Article 3899 prnvidaa that & salarisd ocounty assessor ana
colleotor of taxes 18 permitted to purshase or shurge to his
county all reaschable expsnses netessary in the proper condust
of his office, such expenstc 40 be pald as predetermined and al-
lowed,in the ampunta
court once eaolh aputﬁ rnr thn -ensuing month upon application by
the . otriscr,'tnqh furo sep %0 be made by such officer when al-

" lowed only b roqn ition %¥pd An the manner provided by the
county audifist; and requires eath sach officer to make an itemized
and swora report of all a@pro#td exponses 1nenrred by him. -

: Artiolo 5908 rcquiran that eoantr officers nn.a&ng the
 @erviges of deputies shall apply to the commissionerst court for
authority to appoint such deputies, and the gourt is then au-
thorized to allow thﬂ appolntunnt of such doputiaa and to fix
their aalarial.

" The situation confronting you then is thist the county
tax assessor and collector hired deputies to administer the du-
ties placed upon his office by tha rtificate of Title Act and

fHearly as poasible, by the commiassioners'
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paid then.oat of the rees oolleatod by him.nnder that Act,
‘without the employment of such deputies having been previously
authorigzed by the commissioners' court and without ‘his having
turned suoh fees into the proper county funds.

- The aotion of the assessor and eollector of taxes was
mads in reliance upon our opinion and wae made in entire good
faith on his part, The State has had the benefit of the money
and it was expended for the purppse for which it was intended
by the lLegislature., Ko claim nls-aae ar rraud or bad faith
is made against him, .

B

In the cese of Manion v. okha.t ?reaaurar, 131. Tex.
175, the State Treasurer, aoting on an opinion rendered by the
Attoruay General, dopesited certaln escheat funds in the general
revenue fund of the State, The Court decided that the general
révenus fund was not .a proper repository for such escheat funds,
.. bat the ﬂuprems Court refused to grant a writ of mandamus to
compel the State Lreasurer to pay these finds to the olaimant,
‘In its opinlon the Court plased great emphasis on the fact that
it was apon the advice of ths Mtamy general that the Treasurer
bad deposited the money 1n the general revenus fuud of the State;
that ‘be had in no manner profited by such action on his part; that
he had aoted -in entire gooa faith and 414 not any. lonsar have the
o funds in hzs poesession. - The Jourt- emtmoda o

"Having complled with the advice of the Attorney
General, in making such transfer of funds, it would
be both unjust and anfalr to undsrtake by writ of
mandamus -to compsl the Treasursr to pay this amount
0f money out of-his perseonal funds. I% was ‘sontrary
to. ldw for the funds to be doguued in the general
vevenus fund, as was dohne, but thay have passed he-
yond the ¢ontzal of the Treasurer, end it is now
impoasible for the Treasurer to pay $o relator tho
amount of funds so dsposited with him.

"The rule 18 well settled that a writ of mandasns
will not iseue to compel a regpondent to do somelhing
that it is impoasidle for him-to 4o, and the issuance
of such writ of mandamis wanld be ftuillsis. :

rna ﬂourt kad pr-vlaully passed upen the authority. of the
-comuissioners' court to ratify eipenditures made where prior con-

sent was not obtained by the eouity officer, In‘g%ggﬁggnggﬁggy
X !g;, (Com. App.) 61 8. W. (28) 483, Gamanen County broa suit
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against Fox, its Tax Assessor, for salaries paid by Fox to
his deputies for the years 1920 to 1988, The deputies were
paid from feea of office ocollected by Fox. At the trial it
wag contended by the county that the Tax Assessor was not en-
titled to oredit for the salaries paid to deputies because he
4id not make appliocation to the commissioners' court for au-
thority to appoint deputies and the commissioners' court had
not granted susch authority as required by statute., See Arti-
cle 5902, supra. The Gourt continued:

"k & ¥ Nor does it appear that the commis-
sioners! court, at any time during said period,
entered an order fixing the number of deputies
to be appointed or fixing the amount of their
salaries, as the statute presoribed. The county
insists that, because the current statutory pro-
vigions in the various respects atated were not
met, ¥ox is not entitled to the oredit claimed
by him, and that the sums retained by him, on ao~

:ognt of said salaries, are unlawfully retalined.
xn .

‘Thelecurt ruled:

L T V0 PR T30 VU PRI ST S S S IS R R T R LT

WK % ¥ pgsuming that the commissioners' court,
in suditing and settling the acocounts of Fox, ap~
proved. the amount of salaries paid by him to his
dopatiea. such approval, we think,would satisty

8 conmies onera' oourt oeuld

at oompllanee by the tax eollecter. with tho
provisions of the statute regarding the applice-
tion for euthority to appoint deputies was intended
by the lLegislature to be a oondition prescedent to
the tax collector claiming oredit, as a matter of
right, for salaries paid his deputies, we are fure
ther satisfled that those provisions were not in-
tended tooperate as a condition precedent to the
exercise ;gapower by the commissioners' oourt to .
approve the amount of salaries paid by the tax e¢ol-
lector from the fees of office collected by him, and
to sllow him oredit therefor. Bo far as the actionm
of the commis sioners' court in doing this is con-
cerned, the previous laek of authority in the tax
collector, in respect to sald salaries, would be
immaterisl. Affirmative action imn this respeot,

by the commissioners' coumt as such, would bind
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the county 3ast the same, * * *w

. Btate v. Ogg:_noa. 106 3. U, (2d) 397, wasg an action en
behalf of Wilson Conaty againat jts former sheriff to recover
certain sums paid by him and certain fees retained by him as de-
ductions. Part of the ocause of aetion was based npon $200 paid.

a deputy sheriff:

“While the deputation records do not show his
appointment and the minutes of the comniseioners'
court do not reveal any order fixing his compensa-
tion, this item wam olaimed a a deduction in
Carnss' annual report fo?r 1931, which report wis
‘duly. approm by an order of tlm eomiasioneru'
court "

The ﬂam -%;_hg-;.%‘ds '

*vmu tm entry b: the nem!.nicneu' eem of
" an ordey guthorizing the appointment of deputies
-and -fixiag their. dompensation upon proper appiica« -
tion by the offioceir in ac¢ordance with article '5902
is e condition précedent to his claiming ersdit, as
a matter of right, for salaries paid his doputtu,
‘this statutory provision wés hot u:ton@od a8 a 1imite-
tion on the -power of the commisaionsrs’ 'court, and any
affirmative action of the county suthoriziang or ap rove
ing the ‘expenditure befors or tar it was incus
would bind the county and authn#m the deduotiom.
The conmissidners' sourt may Tatify that which it
might have authorized originally. -Qumeron connty Yo
Yoz (?ox. Com., Apy.) 61 s. .H. (Bd) m. _

The sums returned to tha tax aucuoxs and aolloet.ozs of

- taxes by the Texas Highway Department will, 4f this has not al-
ready been done, have to be turned over to the Officers' Balary

Fund of Greyson County. 8tate y. Glags, 167 8. W, (24) 29¢;

Article 8918%e, Section §, Vernon's annotated Oivil Statutes., We

are olear that when this has. bun dano the ﬁiﬂhioners' eoars.
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taking into consideration that the fees collected were aclually
spent for the parpose intended by the legislature, ‘that the
assessor-collector af taxes acted in good faith and 4id not
profit, or seek to profit, by his eots, is in law, as well as
in good conscience and fair dealing, suthorized to ratify such
expenditures made by the asseasor and collector of taxes in
administering the Motor Certifiocate of Title Aot.

Yours very tru}.y'

ATTORNEY GENERAL OF TEXAS

o Dol T ooy

ChceUHET ‘David W, Heath
| e o . Assistant
DWH:EP
Encl.
" & (R 3 Pt R R LAt Tt DL Bty O - ot




