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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GrovER B ELLERS

ATTORNEY Ganenkr”

Ronorable D, C. Greer

State HEighway Engineer
Texas Highway Depertment -
Austin, Texas

Dear Sir: | Opinton

ticle 5472(b),
S,/aveilable for the

/’“\\\ in the 98th Distrioct
Court Travis County, Texas,

8t¢yled Ei I.’dePont deNeaours &

~.Cosy et aly plaintiffs vas. Brady

\gi try, Chairman of the State

19h'a Commission of Texas, et

N a doTendants, and & related
N \\\Jgﬁ;s ion. ’ |

a/in recel ofyour communication dated
which~you request an opinion from this

the above matter, We quote your re-
ag follown:

he RBtate Highway Commission on May £7, 1932
received bids for the construotion of a portion of
State Hig :;g/égrin Sutton County. Tom Archer snd
Company su tted the lowest bid for the proposed
improvement and a contract was awarded to him for
this work on May 27, 1932, The contractor tegsn
work on July 18, 1932 but after performing cne months
work on this contract he defaulted and a receiver was

-
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appointed. This receiver proceeded with the ful-
filldent of this contract but at the request of

the surety company the receivership was dissolved
end the surety company took over the eonstructior
of the project on Decembexr 31, 1932, 0On or about.
Lay 4, 1935 the surety company defaulted and after
having been given notice by the State Highway De-
partment to oomplete this projeoct and they failisg
to resume work in acoordance with the contract the
State took over the completion of this contract on
Kay 13, 1933. To complete this contract the State
received bids and awarded a contract to the Womack-
ABenning Construction Company for the remaining work.
on June 29, 1933. +vhile the work as required by
this contrect was physically completed on Qotober
10, 1933 the ocontract hes not ss of this date been
completed due to the fact that the State withheld
from monies due the contractor funds on account of
labor and materials claims having been filed with
the Department.

"After paying to the Womack-Henning Construc-
tion Company the amount due them for the completion
of this contrect the State now holde a balence of
£1,855.45 of the monies due the contraotor on ao-
count of this project, Recently E. I. Dupont De
Nemours and Company filed a suit against the oon-
tractor, his surety company and the State Highway
Department to establish a lien against the contrac-
tors funds that we now hold., On November 3, 1943
the District Judge of the 98th District Court of
Travis County entered a Jjudgment against the con-
tractor and the surety company and the State of
Texas for the $1,835.45. The requirements of this
judgment ars that the Stats of Texas pay into the
itegistery of the Court the funds of the contractor
that it now holde to be distributed to the various
persons who have filed and did establish in this
court their cleim for labor and materiels in con-
nection with the construction of this projlect,

#hen the State Highway Commission received citation
in copnection with this suit this information was
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passed to your office and your office made a
constructive tender of the 1,835.45 funds of
the contractor into the Registery of the Court,

"In connection with the $1,835.45 funds that
the State now helds, it i1s our thought that thias
money 1s the property of the contrasctor and {s
being held in the Treasury sither to pay to him
or to0 pay to olaimants in the avent that the claim
is estadlished in a court of oompetent jurisdiection,
the State being merely a stake holder of these funds,

"The question hams now been rajised as to whether
the contractors funds oan be withdrawn from the State
Treasurer due to the constitutional provision that
the legislature has authority to appropriate funds
not longer than two years,

*The Legislature every two years reappropriates
all Stete highway funds not previously expended as
well as all new funds coming into the Treasury and
it 18 our thought that all unexpended funds for oon-
tractual obligations are reappropristed by the Legis-
lature each two ysars for the payment of the State's
‘orllgutions on such contract as well as othcr obliga-

tions,

"Article 5472 (b} reguirea *that no pubdblio
orficial. when so notified in writing, shall pay all
of seaid monies, dond or warrants to said contractor,
but shall retaln enough of said menies, bonds or

warrants to pey said claim, in case it is establighed

by Jjudgment in a court of proper jurisdioction-«-=t,
Under this statute funds that were due the contractor
wore retained on sccount of the filing of labor and
material claims and the State would have been in
viclation of the statutes had 1t paid all the monies
to the contractor upon phyasical ccmpletion of the
work called for by the soontractor, "The State only
now is fn a position to legally dispose of the funds
of the contractor, a judgment having been rendered
on November 3, 1943 against the contractor in favor
of the claimants. It is thought that the State is
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not at this time barred from the completion of
its contractual obligation,

"Section 6 of Article VIII of the State
Conatitution provides that *'no money shall de
drawn from the Treasurer but in pursuance of the
epecifried approprietion made by law; nor shall
any appropriation of money be made for a longer
terms than two yearse---.-',

"He would like an opinion from your office
a8 to whether or not funds are avallable for the
peyment of the balande of the funds due under this
‘gontract at this time,

"Article 4387 provides that *no olaim shall
be paid from appropriations unleass presented to
the Comptroller for payment within two years of
th: fiscal years for which suoh appropriation was
nadeecccet,

"%e would furthes like to have an opinion from
your office as to whether or not the Stete is barred
from making payments on socount of a contract when
funds were held by the State on account of the filing
of clajims under Article 5472 (a) and (b) when payment
could not have been made within two years from the
close of the rigcal year from which such appropriation
wag made due to the fact that the claim had not deen
released or 8 judgment entered prior to this time,

"For your information there ims attached hereto
a copy of the judgment in Cause No, 68639 in the 98th
Distriot Court of Travis County, Texas in the suit
styled . I, DeFont Des Nemours and Company et al. vs,
Brady P. Gentry, Chairman of the State Highway Com~
mission of Texag et al,”

#e shall answer both of your questions together as
the first question is spsoific and the second question is mere-
ly a general one dealing with the same subject matter,
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Since your letter has set out in detail the pro-
visions of the Constitution snd the Jtatutes, we will not
burien your time by reiterating the game herein.

In the case of Texus Company v. Schriewer, 38 S, W,
{2d) 141, the Court held that artlicles 5478a and 5472b, Veraon's
annotated Civil Statutes, gave sub-contractors, as well as gen-
eral contractors, & limc on money paid for public improvements.
That Court im that case further Leld that the Jtate Highway De-
partasat in view of articles 6672 to 8874, and articles 66740,
88740, 86744 und 6004, have supervislon over the expenditure
of highway funds and that the State Treasurer is merely a
depository of such funds,

It has been held by the courts of Texas that all State
highways are under the exclusive econtirol and management of the
State Highway Departasnt,

The Court held in the case of itkine v. Texas Hlghway
Departmeat, £01 3. W, 226, that the Legislature in declaring that
all funds ocoming into the hands of the State Highway Commission
derived froa registration fees prescribed for motor vehicles,
or from any other source, shall be deposited with the Htate
Treasurer to a special agcount designated as the "3tate Highway
Fund" acoount, and that ssme is a valid approprietion, though
not, of course, specifying the amounts to be realized; similar
provisions for contingent amounts having long been recognized as
valid appropriations.

Article 4357, Vernon's innotated Civil Statutes, pro-
vides as follows:

wr % * No glalm shall be paid from appropria-
tions unless presented to the Comptroller for pay-
ment within two (&) years from the olose of the
fiscal year for which sueh appropriations were made,
but any elaim not presented for payment within suoh
period may be presented to the lLegislature as other

glahms for which no appropristions are availadle.*
L.}

In the cuse of Winder Bros., v. dterling, 12 3, W, (z4)
127, the Court, on page 129, in dealing with iien claimants aimi-
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jar to these as purties in the cuse preaseited im your inquiry,
aaid: .

"The provision for withholding money, war-
rants, ete,, for payseat of a olaim as and when
reduced to judgaent, with lack of requiremsnt for
judgmwnt within aay given tize, it 1s seid, renders
the statute indes'inite. To this is added a charge
of arbitrariness in foreiag the coatractor to await
the plea:ure of the claimant in respect to time of
jucgaant. The statu’le, howsver, but Razues a con-
tingency upon whose ecourrende in an appropriaste
caso moneys, otc., become due and payable to the ocon-
tractor, and for which, as noted, the parties to the
contraot (by reference and impatation) stipulate. Be-
sides, no reason is apparent for precluding adjudi-

. oation of the olaim or ites invalidity on move of the
contradtor, if he becomes dissatisfied with prooras-
tination of the c¢laimant.”

and ageln on page 189, the Court sald:

we & * Naming the subjects of liens and the
conditions for their registrgtion and enforcement
18 a familiny legislative power. #e are given no
refsrence to prededents (and we know of none) sgainst
inclusion of public moneys and sesurities of the
legislating sovereiga, (as and when payable or de-
liverable to contractors, ete.) within the sadject
aatter of liens deoclsared for materislmen, mechsnics,
And when the llenm (in

this ohaeter grovided!
[ attaches 1s

the Ceonstitution, tc whioh we assume ocunsel intended
to refer.”
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In the case of Republic National Bsnk and Trust Com-
pany V. Massachusetis Bonding & Insurence Company, 68 Yed. (£d)
445, Honorable Judge Sibley of the Circuit Court of Appeals, in
dealing with the case in which the surety on the bond of the con-
trastor was suing to recull moneys that had been pald out by the
city on the proposed asaignment of the sontractor to a bank, be-
fore the uffidavit abowe mentioned in proof of paysent of all
claiws had beexn made, sald in plain languuge at page 447, with
reference to that faot situstion, aas follows:

“"His {the surety's) equity originates in the
ugresmont of the city and the coentractor, reiaforced
by the aot of 1929 to the same effect, that certain
perceatages of the earaed payments shall be reserved
for &« final payment for the security of the olity and
surety, and equity treating this fund as a trust will
see to its protection and application, reeslling {t ir
misapplied., This is the heart of the bill. Prairie
State National Bank v, United 3tates, 164 U. 5, R27;
Glades County v. Detroit Fidelity & Surety Co., 57 ¥.
(24) 449; First National Bank v. Fidelity & Deposit

- Co., 63 P. (24) 9989; Fldelity & Deposit Co. of Uary-
land v, Claidorne Parrish school Board, 11 F, (24)
404."

in the case of Saith v. Texas Company, §3 S. W, (24) 774,
at page 777, the Ccourt said:

"Senate Blll 74, sots 39th Legislature {19£5)
C. 186, P, 408 (V.A.C.3., arts, 6674a-8674n) was en-
acted by the saxme leglelature which passed irtioles
S472a and 54720,

"It provides that the State shall retain 10% of
tae coatract price until the work has been accepted,
and it expressly forbids final payment of the retained
sam until it 1is shown that 'all sums of money due for
any labor, materials, or equipmeat furnished for the
purpose of such improvements made under any such con-
traot have been pald.' See. 13 of the set (V.i.C.5.,
«rt. 8674a). It ia proper to construe this .ot ss a
2art of the legislation providing for the lien in ques-
tion, as it relstes Lo the same subject matter asnd was
paased at the same lsssion of the lLegislasture.”
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»nd again st the top of puge 777, the Court said:

"It was the inteation of the lLegislature
to enable those furnishing l:bor, material, etae.
to a sub~oontractor for aay publiec lmprovemnent
10 receive payment therefor to the extent of any
unpaid balance due said sub-contructor at the
time notice required by statute is given.

" 3 ¥ »

"4s¢ slso conclude that the filing of the
aotice with the state . ghway Commission was a
strict compliance with the provision of the act,
which requires the same to be filed with the of-
ficlul, whose duty it 1s to puy the original con-
tractor. Wwinder Bros. v. Lterling, 118 Tex, k68,
12 5. k. (24) 127, 14 5. W, (24) 802; Hetropolitan
Casuslty Ins. Co. v, Cheaney, et al., {(Tex. Civ.
aPPe) & 3. W, (24) 09Ul; west Chicago Park Com'rs.
v, western Granite Co., 200 Ili., 527, 68 K, E. 37}
Jaues . Hall, Inc., v. Jersey City, 62 N. J,. Eq,
‘39. 50 HAe 6030

e B »

"ill money deposited to the credit of the
highway fund is by the teras of artiocle 6674e
made subject to appropriation for the specifie
purpose of sald improvesent of sald system of
state highweys by the highway dspartment.

"It thus uppears that the Legislature has
establishked a depertasent and clothed it with full
and complete authority to make ocontracts for the
Inprovement of st:te hishways und oreatead a apscisl
fund out of which the obligations usde by such de-
partament shall be discharged., The hisghway commia-
sion 18 churged with the duty of paying these obli-
gations from this special fund. vwhen consideration
is given to the statutes vesting control over de-
signsted stute highways in the state highway commia-
sion, and authorizing such body to contract and ex~
pend funds set ap:rt for that purpose, it becores
obvious thuat such departument is the ¢ne whose duty

Kl
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it 1s to pay conir-cturs for work performned upon

stute nichways. It is true that the stste treasurer
actually pays out the money on deposit to the credit
of the highway department, as 18 generally the case
with all obligations muie by a state depaertazent for
456 on behalf of the st.ute., He dces this, however,

8 8 mere disbursing officer and on vouchers issued
and ap,roved by a majority of the highway commiesion.
ile hus no discretion in paying claims of contrsctors
when they ure properly approved by the highway comumnis-
sion. Certinly such discretion was inteanded to be
lodged with the officisl whose duty it is to pay off
and discharge suoh obligations. The Legislature =m!ght
hauve made srovision for the speclal highway fund to

be deposited in some privite banking institution.

If £t h+d done so, such bank would actually pay the
vouchers issued by the highway departaent, dut under
such circumstances it could in no proper sense bs oon-
sidered the official whose duty it wus to pay con~
tractors fur services performed under their contracts.”

. In the case of F. C. Crane v. Chus, C. Bellar, 13§
5. %, (Bd) 167, the Court heid that a materialmuen's asction to
establish a lien on moneys due or to becons due to a publie
eontractor under the statute suthorizing such a lien on the
filing of notice is a species of "garnishment;™ Vernon's
apnotated Jdtatutes, articles 5160, 8372a, 5472h, 0674m.

By reason of the foregoing authorities, it ias the
opinion of this department that the lLeggislature has put the
money ordered paid by the court in the Jjudguent in the case of
E. I. duPort deNewsours & Company, et al, v, Brady P, Gentry,
Chsirman of the utate Highway Commission, et al, beyond thelir
further power to reappropriate the sane.

The mcney retained by the Highway lepartment on the
original coatraet, as swmne fell due and becaze iwpounded by
the filiug of notices by lien clulumuita, has placed such funds
upon which such liens attached at the tiue of the filing of
such notlices, out of the hunds of the lLegiasl«ture and the It . e
of Texag, and sald money then becaxne the proparty of the con-
traoting debter or his sub~contractor or lien e¢laimants as the
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court may decree, and was no loager property of the state,

the itute being merely a dedtor or debtor above bauilee and
guch money bacame in law a trust fund held by the State of-
ficials for final payment in accordance with the judgment of
the eourt in sald case. ¥We are, therefore, of the opinion
that the disbursement of such funds st this time in accordance
with the Judgmwent of the court in such case would not be in
contravention of article 8, Section 6 of the Constitution of
Texas, and, therefore, Article 4357, supra, would not apply.

Trusting that this letter answers your inquiries
satiafactorily, we beg to remaln

EDFEB 184 1944

ATTORINED GulilTlN ©F TIIHAS

Yours very truly
ATTCRRNEY CiNERAL OF TRILS

at
Assistant

_——

ENCi k¥




