THE ATTOoORNEY GENERAL
OF TEXAS

GROVER S:ELLERS ATTHTIN 11, TEXAS

ATTORNKEY GHENKRAL

Texas Prison System 7
Bureau gf Reoords and Identification
Huntesville, Texas

Attention: Mr. J. . Roberts

Dear Sir: Opinion No. 0-5721
Retr Insane Prison Immates,

%e have carefully considered your request for an opinion
of this department upon the question of computing time and over-time
credits of those convicts who have been adjudged insane and committed
to a state hospital for the ineane. Ys quote in part from your letter
as follows:

"As custodian of the records of the irmates of
the Texas Prison System, I am endeavoring to comply
with the provisions of the recent commutation law
oontained in S. B, 239 made effective as of May 22, 1943,

"In setting up the individual records in ac-
cordance with this law, I find that this Pureau still
carriss on its records, many inmates who were at
various times adjudgad insane by the Walker County
courts and committed to state institutions for the
insans, particularly the Rusk State Hospital, 1 am
aware of the fact that we shall givs each suoh in-
mate oredit for any and all commutation of time and
overtime credits earned to and inecluding the date
of removal from the penitentiary, however the ques-
tion has arisen as to what the linmate would be en-
titled to after leaving prison and while being con-
fined +o the Asylum.

*1 should like very much to have your opinion
as to whether these inmates are entitled to the ben-
efits of the commutation of time as prescribed by
law, or should they ba ¢leared of ocur records entire-
ly, or just how they should be trusted,”

We have found no Texas atatutes upon the topie of whether
or not the time a conviot apends in a stete hospital aa stated in your
request is to b6 ocounted as time served on his prison sentence. Mo
havae likewise been unable to losate any judiecial authority in Texas
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upon thils subjeot. In fact, our search has disclosed but twe cames
wherein the court has discussed the question of whether or not the
time which a oconviet, after conviction and ocommitment to a penal in-
stitution, spends in a state hospital is to be oredited on his sentence.
In the omse of State of Minnesota v. J. H. Jorgenson, 62 A.L.R., p.
244, it was held that where a person while serving a sentence in a
ocounty Jail is duly committed to & state hospital for the insane and
there confined, the time runs on his sentence while so oconfined in
the latter institution. The court pointed out however that a Minne-
sota statute speoifically provided that a prisoner serving time in a
state prison, who is adjudged insane and committed to & state insane
asylum, shall have the time he ia oonfined in the latter counted as
part of the term of his sentence., OBinee Texas has no similar statute
we do not think this case can be oited ma an authority for the propo-
sition that the time apent in an insane aszylum should be counted as
part of the sentence.

In the case of 8tate v. Boullletts, 163 La. 46, 111 So.
491, the ocourt held that the time a priscner was confined in the
prison hospital should be counted as part of his time in jail. We
likewise do not believe this ocnse is any authority upon the subject
under consideration zinoe cur state insane sasylums are not under
prison supervislion.

Some inference to the solution of this question oan be
ascertained from ocertaln statutes and degisions upon the insane and
the punishment of eriminals.

Artiecles 2 of the Penal Code provides;

“The objeot of punishment is %o suppress crime
and reform the offender."

Article 34 of the Penal Code in part reads:

"« « s «» NOo person who becomes inssne after he
is found guilty shall be punished while in such conrdi-
tion .lt

Artioles 526 mnd 928 of Vernon's Code of Criminal Prooce -
dure respectively provides

“"Upon the trial of an issue of insanity, if the
defendant is found to be inssne, all further proossdings
in the case against him shall be suspended until he be~
comes sane,"

"If the defendant becomss sane, he shall be brought
before the pourt in which he was convioted or before the
Distrigt Court in the County in whioh the defendant is
located at the time he is alleged to have become sane; and,
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a jury shall be impaneied in the Tourt before which
sush defendant 1s brought to try the isave of his
sanity; and, if he ix found to be aere, the convig-
tion sauil be enforeed againast him as if the pro-
coadings had nevor hoeu suspended,"

If the purposs of our criminal code is in part to reform
the offender, certainly this purposs would not be reached by punishing
2 person who is insane; efforts to reform such n person would in most
-nstances be futile. Alac as indicated by Article 34 sbove gquoted, it
appears to have been the intention conveyed thereby that insane persons
should not be subjeot to any punisiment while in such a state. Asn
shown bv the above quotations from the Code of Criminsl Procedurs, a
porson who ia guillity of an offense and is found to be insmne, all pro-
toodings ma to the erime should be suapended., Af%er such a person has
vegained his sanity, he is returned to answer the oriminal charges so
nade against nim,

The statutes we have allowing oonviets over time for good
conduct ure eraated “in order to encourage prison disoipline.®™ See
Artiasle 8184 V., Vernon's Civil Statutes of Texas,

n 12 Tex, Jur., p. 818, we find the following language:

"A parson who has besn sentenced to imprisorment
in the peniteantiary or a jall can serve his sentsnoe
only by acturl incarceration within its walls; no other
xint of custody will answer or disecharge such inprison-
menk. . . " {(fiting Sartan v. State, 10 Crim. App.
653, 38 Am. Rﬁpq 649-)

There are some exceptions to the rule of law ammounced in
the foregoing ¢uotation, suoh as are found in Article 775, Vernon's
Tode of Triminel Procedure, as nmended in 1931, and Artiocle 6203,
Pavised Civil Statuteas, but thay have no application to the quastion
ve are here aonsidering.

e are of the orinjon that the foregoing discussion dis-
oloses a legisiative policy in Texas of not subjecting insane persons
to oriminal pun’shment and that the time spent by en insane in s state
hospital aheuld not he counted on his sentence as a oriminel.

't 18 further our opinion that the individual records of
thass eonviets who are in insans institutions should not be ecmpletely
rovired for some of thase individuals may at some future date regain
his santty. I such a contingency should arise, the records would be
nasded in ordar to have g oomplete history of each casme, as such a
person would be returned to the proper pemal institution to complete
the sentence temporarily suspended by his insanity.
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The foregoing conelusions precluded any discussion of
other matters contained in your request.

Yours very truly
" ATTORNEY GENERAL OF TEXAS

By s/Robert 0. Kooh
Robﬂ"h 0. KOOh
Aspistant

ROX tdbiwo .

APPROVED JAN. 26, 1944
s/Grover Sellers
ATTORNEY GMNERAL OF TEXAS

Approved Opinion Commlttes By BWB fhairmen



