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Dear 8ir:
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1943, December 13,

In your le
- our opinion on a

1943, and December

yer Jreported an inventory
hdnd1se at $155,872.18. This

partislly completed goods
of fabrication; $76,995.32
-prelontod expenditures by the tax-
on these goods, for overhead items
ministrative expenses. As of
- by thd tapXpayer also reported that it oved
$766,196.80-Tor federal income and excess profits
tnxea for the preceding year.

With respect to this situation you have inguired sub-
stantially es follovs:

(1) Whether items of labor, overhead asnd gen-
eral administrative exponses are to be included as
items of assets in arriving at the taxable vaslue of
the personal property of a business enterprise, vhere
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such property is 1in the process of fabrication and
vhere the foregoing items have deen expended in son-
nection with such fabrication,

(2) wheiher the taxpayer should be permitted
to deduct the amount oved for federal income and ex-~
ec:n piorltl taxes from its accounts and bills re-
ceiveole.

Ko specific provisions in the statutes of this State
desl vith the valuation of goods in the process of fabrication.
govever, the general statutory provisions vith respect to the
yaluation of porsonal property are 8s follovs:

"Article T174....Personsl property of every de-
seription shall be valued at its true and full value
in money.

"Article 7id9....The term 'true and full value’,
vherever used shall be held to mean the fair market
value, in cash, at the place vhers the property to
vhich the term is applied shall be at the time of as-
sesament, being the price vhich could be obtained
therefor at private sale, and not at forced or suc-
tion sale,”

Moreover, “market valus® or "fair market value® has
veon defined as "the amount of mouney that a person desiring to
sell, but not bound to do so, could, vithin & reascnable time,
procure for such property from & person vho desires snd {3 able
to buy, but is not bound to purchase the property. It is the
smount that c¢ould be obtained st private sale and not s forced
or auction sale.” 40 Tex., Jur. 150.

Yhers taxable property possesses no market value, ths
tax sssessor must assess such property et its "real or intrinsic
velue.” Articls 7211. And, as 1s sald i{n 40 Tex. Jur. 149,
"While intrinsic value is not meationed in the statute (R. 3.,
Art. 7206) that defines the povers of the board of aquslizetion
{vut only 4{n R. 8., Art, 7211 defining the duzzoor the assessor
vith respect to valuation), it seems that the srd, as well as
the assessor, may and ihouid determine the value according to
fatrinsie vorth; dbut this is done only vhen and 4{f it appears
that the property in question has no warket value.”
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The Question of vhether these goods can be said to
- sess & market value from vhich their true and full value can
determined is a question of fact upon vhich this department
4 mot competent to pass. Weat Texas Hotel Co. v. City of E)
paso, ot al., 83 8. W. (24) 772, T77 (error dismissed). Ses
copy of our Opinion No, 0-2600 snclosed herevith. Conse-
‘ugntly, ve Are unable to state whether the property in ques-
tion should be assessed at ita market value or at its real or
{atrinsic valus. Hovever, you are respectfully advised that if
the gualified offioials determine that this property possessed
s market value on Jasnuary 1, such property should be teaxed at
its market value acocording to the adbove formulae.

On the other hand, 1if it should be decided that this
property possessed no market value on January 1, the property
should be assessed and taxed at its "real or intrineic velue.”
Is West Texas Hotel Co. v. City of El Paso, supra, the El Paso
Court of Civil Appesls approved a charge by a lowver court to the
effect that:

"The real or intrinsic value of property is re-
prasented by that sum of money vhioch is a fair equiv-

alent of such property. The proper determination of
such real or intrinsioc value o; ;!opcrﬁy 18 oy the
oatlon o sound Judgment SRd common sense 1o &

e e 8 r u~-
dent and Intelligsent buslness man vould conslder in
the llberEaInnenE theéreol. Im the ascertalinment there-
of among the elements that may be taken ianto considera-
tion 1s the location, cost end charadter of improve-~
meats, reantal history, if any, location as to future
grovth of the City, sales of adjacent property, if

any, the uses to vhich the proparty i{s put or of vhich
it s rellonAEI[_sulquEIEIe.' (Eiﬁﬁll s added)

For tax purposes, this is the only Judicisl definition
of the term "real or intrinsic value”™ vhich ve have found in the
tase lav of this 3tate, VWhile this definition wvas formulated
vith respect to the valuation of real property, ve think that
uueh of the language of the court, and particularly the portion
tbove underlined, may properly be used as 8 guide Dy the tax as-

sessor and the bdoard of equalization im ascertaining the real or
iatrinsic value of personalty.
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We are unabdle to say to vhat extent, if at ell, ex-

ditures for ladbor, eto., vill, in & perticular case, enter
“Into & Getermination either of market value or of real or in-
srinsic value. It Ls possidle, ve feel, to poait a situstion
4a vhich suoh expenditures uonid bs highly signifiocant; eoantrari-
yise, one Can easily imagine a situstion im whioh such expendi-
gures would have an extremely negligible effect upon the valua-
tion of the taxadle property., Uncertalnties such as these, to-

ther vith the exteat to vhich the valuation of property is a
question of faet, preveant our giving a more detailed snsver to
your first iaquiry.

With respect to your second Question, Article 71AT de-
rines "personsl property" for purposes of taxation as including,
{nter alia:

". +¢ 211 moneys at interest, either vithin or
vithout the State, Que the person, te be taxed over
and above vhat he pays interest for, and all other
debts due such person over and above his Indebtedness.”
TEupbasis added)

We understand from your letters that the taxpayer in
question claims that it is entitled to deduct the amount of its
federal inoome and excess profits taxes for the preceding year
from its accounts and bills receivadble in determining the amount
of its taxadle personmal property. If the taxpayer is entitled
to this deduction, it is only because such taxes can be consider-
od sn "indebtedness” vithin the meaning of the sbove quoted stat-
ute., Although on January 1 the federal taxes for the preceding
yoar are & liability sgainst the taxpayer, and although thg;
aorzally are 8 preferred liability, such taxes are not the kind
of 11abllity vhich our courts and those in other jurisdictions
have considered as an indedbtedness. In Republiec Ins. Co. v,
Highland Park Independent 3chool District of Dallas County, et
al., 102 3. W. (247018l, the Supreme Court stated:

"We 40 not think taxes are deductidle as a dedt
under Article 7147, R. 8. 1925. 3Ses suthorities,
above ¢ited, and the case ¢f Tax Commission v. Nat-
-4onal Malleadle Casting COIpang, 111 Ohio St. llz,
1A% N. R, G0N, 35 A. L. R. 1843, and annotation,

In a subsequent suit bLetveen the same parties, rofort-
od in 162 8. W, {24) (reversed on other grounds, 171 8. W. (2d)
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,aa), the Dellas Court of Civil Appeals elaborated upon ﬁhin
gtatement as follovs; _

*We conolude that tazes do pot constitute an
tindebtedness' vithin the purviev of Artiocle 7147
R, 8. 'As the obligetion to pay taxes does not rest
upon any oontract express or implied, or upoa the

sotisent of ths taxpayer, & tax {5 not & debt in the

ordinary sense of the vord; although it 1s a liability
or obligstion, ###,1 61 C. J. Taxation, p. 70 | &,
Appellee’s tax reserves are therefore assessadble until
exenpted b{ express reference in a dedt statute such
as Art. T1A7."

Consequently, in ansver to your second question, you
sere respeotfully advised that the taxpayer should not be per-
pitted to deduct the smount oved for federsl income and excess
profits taxes from its accounts and bills receivadle in deter-
pining the amount of its taxable personal property.

Trusting that the foregoing satisfactorily answvers
your inquiries, ve are

Yery truly yours
ATTORNEY QENERAL OF TEXAS

o AL\ 0. {

R. Dean Moorhead
Assistant

DN :4D

Eaclosurs



