THE ATTORNEY GENERAL

7, OF TEXAS
GROVER SELLERS
g AUSTIN 11, TEXAS

ATTORNEY GENERAL

Hone Geo, He Sheppard
Comptroller of Public Accounts
Austin, Texas

Dear Sir: ©  Opinion No., O=5865
Ret Whesher leasor would be subjeot
4o gross receipks %ax om t he rental
received from lessee using motor
- trucks for haulimg betweenm two or
more incorporated towns.

Could lessor deduct driver's salary,
insurance, or other maintemance ex=
ponse before oomputing the tax?

Your lestter of February 7, 1944, submits for our opimiom questiom
therein contained which we quote as follows:

"artiole 7066b{(a), VeA.C.8., imposes & gross receipts tax amd is as folw
lows:

¥tBach individual, partmership, company, asscociatiom, or corporatiom doe
img business as a "motor bus compamy" as defined im Chapter 270, Acts
Remmlar Sessiom of the Fortieth Legislature, as amended bythe Acts of 1529,
First Called Sessiom of the Porty-first legislature, Chapter 78, or as
"motor carrier" or "eomtract carrier" as defimed in Chapter 277, Acts
Regular Session of the Forty-secomd legislature, over amd by use of the
publio hi f}mys of this S8tate, shall-make quarterly on the first dey of
Jamuary, April, July, and Ockober of each year, a report %o the Compirol-
ler, under oath, of the imdividual, partmership, compemy, assoolatiom, or
corporation by its presidem%, treasurer, or secretary, showing the gross
amount received from intrestate busimess done withim thisz State in the
payment of charges for transportimg persoms for compemsatiom and any
freight or commodity for hire, or from other sources of revemue received
from imbrastate busimess withim this State during the ausrter nmext pre=
cedings Said individual, partmership, compawy, asamoiakiom, or corpors-
tion at the time of making said report, shall pay to the State Treasurer
an occupation tax for the quarter begimming on said date equal to tw and
two~tenths (2.2) per cemt of said gross receipks, as showm ly said report.
Provided, howsver, carriers of persoms or property who are required to
pay an intangible assets tax under the laws of %his State, sre hereby ex-
empted from the provisioms of this Article of this Act.?
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*Infind where bruck owmers have been making comtracts with large tramsfer and
freight companies by leasimpg thelr trucks, furmishing driver, paying workmen's
compensation imsurance on sald driver, and paying all costaz and expenses of
operations, mainbensmce amd upkeep of said equipment, eto. See oopy of contract

form between Lessee and Lessor,

"The Lessee operates under a common oarrier's permit amd is subject to the intan~
gible tax,. .

"please tell me if the Lessor would be subject to the gross receipts tax on the
rental received from Lessee where hauls are made betwemm two or moré imcorporated
towns within this States Also, would the Lessor be permitted to deduct the drive
er's salary, insuramoe or other maintenance expenmse before computing the tax?®

You also attach copy of a lease sgreement headed at the top "Exhibiv
A," to be comsidered in eonnection with your letter in answering your questionm.
For t he sake of brevity, this lease agreement is not copled herein, buk retained
ly us, ag we assume you have a copy or cam seoure another if you deem it necessa=

ITYe

The taxing act here involved refers to Chapter 277, Aots Regular Sesw
siom, 42nd Logis]a*buro, VeReCoSe, for a dofinition of "motor carrier" and "ocon-
tract carrier” subject to the tax, .

It therefore besoomss necessary to lay Article 7066b{a), V.R.C.S.,
alongside the statutory defimitions therein referred to to see if a lessor of
motor equipment under the conditions embraced im your letter and the lease
agreement sulmitted by you is a "motor carrier® or "contract marrier," and thus
subject to the taxe Chapter 277, supra, defines a "motor ocarrier" as.follows:

"The term 'motor oarrier! means anmy person, firm, corporation, compamy, ooparte
nership, association or joimt stook assoolation, and their lessees, receivers
or trustees appointed by any ocourt whatsoever ownimg, controlling, managi;g,
operating or oausing 1o be operated any motor-propelled venicle used in trans-
porting property for compensation or hire over any public highway in this State,
where in the course of such bransportation a highway between iwo or more incor-
porated cities, towns or villages is traversed; provided that the term 'motor
oarrier' as used in this Aot shall not inolude, and this Act shall not apply

to motor vehicles operated exclusively withim the incorporated limits of ocitles
or towns," (Emphasis ours)

A Poontraot oarrier" is defined as follows:

#(h) The term toontrack carrier! meaus any motor oarrier as hereinabove defined
transporting property for compemsatiom or hire over any highway im this State
other than as a commom carrier,®

Thieg legser is unq{xestioue-bly. in the language of the above defi=
nition, a "person, firm or corporatiom3® it owns, comtrols, manages, operates
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or causes to be operated a “motor propellsd vehiole used in transporting Prope
erty for compensation or hire" between two or more incorporated cities, towns
or villages, &8s distinguished from exclusive operatiom im cities or towns.

Such a "lessor" as posed inm your letter falls squarelywithin the purview of the
statutory defimition, whether treated as a "motor mrrier" or "comtract omarrier,"
and hence in our viewis subject to the tax imposed by Artiocle 7066b(a), supra.
Wesre not without judiclal comfirmatiom ofthis comolusion, although the cases
we note are not tax oases, but involve pemal violations of 1apter 277, supra.
This is not important, however, for we need only to determi.e if such lessor
is a "motor carrier" or "contract carrier™ inthe purviewof the statutory defi-
nition adopted in the Aok, which is the same for taxing purposes as for viols-
tioms of t he Act; if so, tax liability follows as a matter of law under the
expfess terms of the taxing act,

The Supreme Court, in the mase of New Way Lumber Co., et al, v,
Smith, 96 S.W. (2d) 282, in an injunctiom suit by the Lumbsr Compaxy against
the members of the Railroad Commission and some of its exeocutive officers con-
corned primarily with motor transportation, sought to restraim interference
with its operations upom the ground it was not a ™"motor carrier” or "contract
carrisr® as defined in the Motor Carrier Act (Chapter 277, supra)e The Court
saids

"e o » The term 'motor carrier'! as defined in the act inocludes every one operw
ating 'amy motor propelled wvehicle used in transporting property for compenss-
tion or hire over amy public highway int his State,' eand excepts those 'operated
exclusively within the incorporated limits of oities or towns.' The term 'come
mon o&rrier! has long had a defixite meaning in this state, and the Legislature
saw no necessity for definimg thet term. However, the Legislature did see fit
to define the terms 'mokor oarrisr! amd foomtrack carrier,! Thus it eclear
appears in subsections (g) and (h) of section 1 of the act (Vernon's Annae Cive
Ste arte 9l1lb, § 1) -hat the Legislature intended to bring under the act every
persom who opsrates any motor propelled vehiocle in transportiag property for
compensation or hire om the public highways, outside of cities, either as a
common carrier or as a contract oarrier, phagis ours)

The case of Reavliey ve State, (Court of Criminmal Kppeals) 63 S.W.
(2d) 709, involved & oriminal prosecution, the defemse of the defemdant being
that he did not oome within the definition of the Actes Defendant in this mse
leased his truck under a written agrement, as is the ocase here, some of the
provisions being similar to the provisioms of the lesse sublmitbed by youe The
lease agreement involved im this oase is set out in the opimiom and for oompar=
ative purposes we quote so much as we deem pertinemt:

"Appellant was the owner of the truck and trailer described im the following
written agreement:

" fMemorandum of agreement made and entered imto this Fourth day of
April, AJD., 1932, by and between Armour & Compamy, & corporation,
first party, 28 nd Thos. W. Reavley, Jr., of Nacogdoches, Texam, sec-

ond party ] )
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"tWhereas second party is the owner of -a certvain Chewrolet truck and trailer
of five tons oapacity, motor mumber T2853565, oarrying 1932 license mumber
186835, suikeble for the hauling and delivering of meat and meat products,
and

" "Whereas first party, in the operation of its Nacogdoohes, Texas, lranch is
willing to hire said %ruck for use in the hsulimg and deli erimg of the prod=-
uets sold in said branch,

" 1Now, therefore, : his agreement witnesseth:

#1(1} Second party hereby gives to firs® party the sole and exclusive use of the
truck above mentioned, together with & oompetent driver for the same, who shall
at all times be subject to the comtrol and directiom of first party in end about
the oconduot of its business, im the hauling amd deliverimg of its products as
aforesaid,’

"1(2) Secomd party shall keep said truck inm good working conditviom amd shall pay
all expemses of its operation, including the salary or wages of the driver, and
also includimg sxy ard all city, state or county taxes, fees and licenses,

"1(3) Second party shall also indemaify amd hold first party harmless from exy
claims whioch may be made sagainst it by the diiver or drivers of said truock under
the compensation laws of the State of Texas, im the event of injury to said drive
ar or drivers,

“t(4) In the event of said $ruck beooming disabled because of accident or break-
down, or for any other reason, secord party shall subskitute another truck of
equal capacity anmd serviceability durimg.such time &s the truck covered Yy this
contract mey be umavailable,

"t(5) It is estimated that said truck will be obliged to travel spproximately
Thirteen hundred {1,300) miles per week over all kinmds of roads, but it is exe=
pressly undarstood and agreed that Thirteem hundred (1,300) miles shall be
rogarded only as an average weok’s itravel amd that amy excess in any week shall
not be regarded as a treach of this oomtract on the part of the first party, nor
make it 1liable 4o second party for any greaster compensation tham is hereimafter
named.

"t(g, First party shall pay secomd party the sum of sixbty dollars ($60,00) per
week as full compenmsation for the use of such truck, the services of the driver,
and all expenses of operating the truok as above set forth.

"t(7) The driver of said truck shall take receipts from customers of first party,
a3 may be directed, amd shall, in the case of C.0.D. orders, colle ct from such
oustomers before delivery of the goods, and secomd party shall be respomsible to
first party for the prompt remittamce to first party of all momeys colls oted
from its custamers om C.0.D. orders or otherwise,
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"1The terms of this ocontract shall be six momths from the date hereof, uk
first party shall have the right to termimate the same on %em (10) days®
notice to secomd party, im the event of dizsatisfaoction with+t he & rrangsment,

" 'Executed im duplicate the day and year first above writtenm.

%iArmour and Compamy
"t(8igned) Js Be Scott, First Party
(8igned) Those M. Reavley, Jr.,
‘ Secomd Party.!

"Under the foregoing agreement, appsllami's truck was opsrated over a public
highway from Fort Worth to Nacogdoches in. carrying the producks of Armour & Co,.
The driver of the truck was employed by appellambe Armour & Coe. had the sols
and exclusive use of the trucke The driver wes subject to the comtrol amd di=
rection of the company im t he comduot of 1%s busimess im hauling and deliver-
ing its producis,.

"Appellant takes the positviom that the evidenmce om the part of the state shows
thet t he %ruek was not engaged ia the %ramnsportation of property for comepnsa-
tion or hire, tut was baimg operated exclusively by Armour & Co, inm the hauling
of its owm productse We are unable to btrimg oursleves to appsllamk's view,

We are constrained to hold that the &rial court was warranted in comocluding thab
+the method employed wes merely & devioes which enmabled appellant to use the
truck in trsmsporting property for comepmsation or hire without first having
complied with the statutes to which reference has been made, Under the memoran=-
dun of agreememt, appellant paid all of the expemses of operatiom, including
the wages of the driver, He kept the truck im good rumnimg ocomditione He
agreed to hold Armour & Co., harmless from any claim which might be made against
said compamy by the driver umder the compemsatiom 3 ws of Texas inm the evewt

of injury to the driver, Hs obligated himself to substitute another truck ia
the event of a treakdown, or if for aaxy other reasom the %ruck in gquestiom
could not be used, The comiract stipulated the approximate mumber of miles

the %ruck would bs driven a weekj provided thet amy excess mileage should no%
be comsidered as & breach of the ocontract, nor meke Armour & Co, liable for
greater ocompensatiom than $60 per weeke. Appellamt was responsible to the oam-
pany for the prompt remittance of all collectioma made by the driver,”

I% follows from the foregoimg that the lessor umder the oiroume
stances sulmitted by you is liable for the gross reoeipts tax imposed by Arti-
ole 7066b (a), supra, without deducting driver's salary, imsuranoce amd other
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maintenance expemse, and you are sccordingly so advised,
Tours very truly
ATTORNEY GENERAL OF TEXAS

By /s/ Le Ps lollar

L. P, Lollar
Assistm$
LPLsAMMsogw
APFROVED MAR 14, 1944 AFPROVED
/s/ Geo. P. Blackbura Opimior Committee

(-;%tiﬂg) By B.W.B.
ATTORNEY GENERAL OF TEXAS Chairman



