OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN '

GROVER SELLERS

Avrouney Gendnat

Honorable s, . Munson, J¢T.
County attorney, sharton Couaty
“harton, Texas

iear Ar. sunson: Opinion No.
Re: "(1l) WXat ay has au-

(2} _What legsl set up 1is
necessary for wharton County
o purphase rights-of-way,

altep dbridges, pay daa-.ges

e Colorado River through
Colorado Counties, for the

waer in this ccunty, who refuses to
enter his lund for this purpose. .
ago these tnglneers appeszred before the
Comniss ers Court of tbis County, .nd requested
thut the County force « right of way through this
property for the purpose of this survey. The levce
is to be constructed b. the Federal Governsent, as
authorized under an 849% of Congresa, but the neces-
sary lsnd, rights-of»way, dazages, and maintenunces
will huve to be furBished by some local agenoy as
yet undetermined.
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*"The Coamissioners Court requested from ne,
as County Attorney, an opinion as to wi.ether or not
the Court had authority to force a landowner to grant
the desired permission, and 1 advised them that in my
opinica it 414 pot, as I was anadble to find any statute
authorizing the Court to pass or enforos any order of
this charaoter, The only other way, I ses that it
could be done by the County, would be by means of con~
demnation suit, which would require the expenditure of
funds of the county, for whiech I can find no authoriza-
tion in law,

"The Commissioners Court has requested that I

ask you the following questions {iu connection with the
aatter:

®"'(l) What agenscy hus authority to fcrce
entry onto private lands to survaey
and explore for river levse Constr.c-
tion?

*"*(2) what legal set up is pecessary for
wharton County to purchase rights of
way, alter bridges, pay daunages, and
malntain such leves when erecteds’

"In conneotion with the rirst question, the only
statutory authority whioh I h.ive been able to find is
contained in art. 7973, of the kevised Statutes, which
gives to the Stzate Heolanatioa Mngineer suthority to
make an order authorizing an engineer to enter upon
private property in connection with levee Districts.

It is possible that this procedurs could be used bdy

the Army bngineers. Also in connection with this first
question you are advised that a Conservation and Reclama~-
tion District ecomposed of tharton County was created

ia 1924, and bonds 1s3ued for the purpose of 'opening

the Colorado River, the construetion of a new channel
therefor where necessary, the duilding of levees,
drainage oanals, and other i provements where neces-
sary, and the maintenance thereof,'., This Distriot
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is still in existecoe and has unexpended funds on
hand, and would prodbably de in a position to condemn
a right of way through property for this purpose,
providing its coaxissionoers saw fit to 4o 80,

*In connection with the seoond question, I 4o
got bdelieve that Whartos Cousty could undertake to
do this work out of any of its regular funds in view
of the terams of Seo, 59 of -rtiocle 18 of our State
Constitution, and the opinion of the Supreme Court
in Harris County Flood Control Distriot vs. ianm,
attorney General, 140 3, W, (24) 1098, It appears
to me thaut the only way the County could undertaks
the project would be to vote dbonds under the terms

gr'cgaptor 8ix, art. 803-8B82 of the Revised Statutes,
.

We will restriot the scope of your questions to the
"agencies” and "legal set-ups,” specifically mentioned in your
letter, as,for the sake of brevity and for the purposes of this
opinion, we consider no broader ressarch necessary.

%e hive carefully considered the Harris County Flood
Control District v. Mann case referred to by you, and we agree
with your contention that the regular sounty funds of Wharton
County could not be used to do the things about whieh you ia-
quire.

However, as pointed out by you, Chapter 8§ of Title
«2, Vernon's ~nnotated Civil otatutes, (~rts, 803-882) provides
for the {ssuance of bonds by a county operating under the provi-
slons of such chapter for the purpose, among others, of owning
and conctruoting levees and acquiring the neceseary rights-of-
way by purchase or by ocondemnation, This chapter ap:lf.s to
any county that may huve bdeen relieved from the payment of tixes
for a term of years by ot of the Legislature under snd by vir-
tue of the provisions of 3ection 10, article 8 of the .tzte
Constitution.

Wharton County together with a part of Matagorda
County, was 30 relieved from such payment ©f taxes for a period
of twenty-five yecars by the orsation within such ecounties of
Conservation and Reolamation Diastriots, and the tizely voting
of bond isaues, under the provisions of am Aot passed by the
S8th Legislature at its veoond Called vession, the sald .ot



pelng Chupter 48, puges 1luz, 103, 104 und 105, General Laws of
the otate of Texis, passed by the 38th Legisl_ture, at its First,

5econd and Third Called 3Sessions.

The next adbove mentioned Aot 80 releasing such taxes
pecane effective as a law ninety days after the adjourament of the
Second Called Session of the 38th Legisluture on the 15th day of
¥ay, 4. D. 1983,

Senate Bill No. 287, Chapter 128, General Laws of Texas,
passed at the Regular Session of the 38th Legislature, which is car-
ried in Vernon's aAnnotsted Civil Statutes as Articles 803-882, be-
came effective as a law ninety days after the adjournment of the
Regular Session of such lLegislature on the l4th day of March, A,

D. 1923,

Therefore, at the time sald irtioles 803-82E, Vernon's
annotated Civil Statutes, becams effective, Wharton County had not
et been relieved from the payment of its taxes, and 4id not come

within the terms of the retrospective provisions of eald article
822, which made said articles 803-822 applicable only to such coun-
ties as may have been relieved from the payment of taxes, etc,

In view of the above, Wharton County does not come with-
in the terms of Chapter 8, Title 22, Vernon's :innotated Civil Statutes.

we rind that the Wharton County Conserv.tion and Reclamge
tion District No. 1, composed of wharton County, was formed and created
under the authority of H, B. No., 28, Chap, 25 of the General Laws of
the Fourth Called Jsession of the J35th Leg., 1918, pages 40-43, 1In
1925, the 39th Legislature enacted H, B, No, 372, Chap. 21 (pp. 50~
81, Gen. Laws of Texas, 39th Leg,, 1925) which provided in Sec, 68
(art. 8040, V,a.C.5,) as follows:

*This .ot is intendsd to take place of sll such
Statutes repecaled hereby. All levee improvement dis-
tricts that have been organized under the provisions
of Chapters 25 or 44, of the General Laws of tne Fourth
Called Session of the Thirty-fifth Legizlature, or that
have availed theuselves of the provisions of such Chape-
ters, shall be governed by the provieions of this :ict,
and the plan of taxation therein provided for shall
oot be affected or changed by thie Aot; provided, how-
ever, that any such districts which have not campleted
any improvements begun under the proviasions of any for-
mer law shall be governed in the issuance of bonds and
the completion of such {mprovements dy the provisions
of the 20t or Acts under which they were created; * * *»
(Underscoring ours)

Thereby articles 79728042, Vernon's annotated Civil Statutes,
were made to apply to suoch district to the extent shown above,
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Article 7981, Vernon's smnotated Civil Statutes, in
part, provides as follows:

"The right of eminent domain 1s Beredy eox-
pressly oconferred upon all diastricts to enadle them
to acQuire the fee aimple titie, saseaent or ripht-
of-way to, over, and through any and a ands, water,
or 1ands under water, private or publie (except land
and property used for cametery purposes), within,
bordering upon, adjacent or opposite to such distriots,
necessary for amaking, con.tructing and msintaining all
levees and other improvenents for the improvemsnt of
a river or rivers, creek or oreeks, or streams within

or bordering ugon such district to grevent overflowa
thereof, * ¥ *" (Underscoring ours

ATticle 7982, Vernon's Annotated Civil Statutes,
provides, as follows:

"The distriot supervisors of any district are
hcreby smpowered to acquire the negessary right of wa
for all levees and other necessary laprovexnents oon-il-
teaplated by this act, by gift, or condeanation pro-
ceedings; and they auy by the same methods acquire
any levee or other improvements already constructed,.™
(Underscoring ours)

article 7983, Vernon's innotated Civil Statu'es,
provides as follows:

*"The supcrvisors of any district and the
sngineer and eaployes thereof are hereby authorized
to go upon any lands 1lylag within or adjacent to said
district for the purpose of examining same with ref-
erence to the location of levees, drainage ditches
and all other kinds of improvements to be oconstructed
for or within such district, and for any other lawful
purposse conneoted with th ir plan of reclaxation,
whether herein enumerated or not.” (Underscoring ours)
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Article 79868, Vernon's aAnnotated Civil Statutes,
provides as follows:

"lLevee improvement districts shall have au-
thority to act jolntly with each other, with cities
and towns aad other political sabdivisions of the
Stute, with other states, and with the Government
of the United oJtates in the performance of any of the
things permitted by this act; such joint acts to be
done upon such terms as may be agreed upon by their
supervisors, subject to the approval of the State
Reclamation Engineer."” (Underscoring ours)

On page 5 of your enclosure entitled “Letter from the
seoretary of War, transmitting a letter from the Chief of Engi-
neers, United States Aray, etc.,” the following 1is shown over
the nage of J. L., Schley, Major General, Chief of kngineers:

"] recomnend construction of levees and
related works for the protection of the towns
of LaGrange and Columbus and of a continuous
levee system on each slde of the channel below
Eagle Laxe, including a channel cut-off at the
town of Wharton, substantially as outlined in
the report of the district engineer, at an
estimated first cost to the United State of

$6,500,000; subject to the conditions that
reaPonsible ocal interests give assurances
satisfactory to the Secretary o ar a
will provide, without cos%t to the United States,
all lands, easenents and ri hts-o?-waz necessary
for the construction of the pro}ects. bear the ex-
ense of required alteration to existing bridges
hold 2nd Bave the United otates free from cla%ma
for damages due to the conatruction WOTK, ana
malntain and operate all the works after compla-~
tion; including the two new bridges across the
cut-off at Wwharton, 1 tion

Tescribed by the Secretary of war," (Underscoring
ours)
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we assume that the sbove proposal or recomaendation
forms the basis of the prodvliem presented to the comzisaioners!
eourt of your oounty dy the United .tatas army Xnglnesrs, as
outlined in your query., These sonditions, if insisted ujpon dy
the United States Goverament, complicate your questions to such
a dsgree that they canact be answered specifically and ecategori-
eally by this depertient without complete nd explicit {nforma-
tion as to esaoch step contenmplated by the “reaponsidble loocal
interssts,” or agenoy concerzed, and the United L.ates Covern-
agent,

ne do say that sald whurton County Conservstion and
hAeolazation District No. 1, jtseif, through its nazed officers
and ocmployees ag authorized dy nrt!clo 7483, supra, cen force
entry onto private lanés to survey and explore for rive lovee
oonstruction, dbut it ocannot delep:te t:is suthority to the

United Stutes Army £rgineers or anyons ¢lse nct numed in said
article,

“e further advise th:t eald District ias fully qusli-
fled x24 expowered to acquire the nepess=ry lands, esseients und
rights~of-way, for all levees und oth:r necessary improveents,
us ¢ontempl.ted by .rticles 7¢81 a:d 798Z, surra, and tne said
Listriet nay act Jolntly with the Joveratent of the United .t tes
{in maklng, constructing a:d malat:inlng such levess and other im-
provexzents, Howsver, in thnlas resjpect, we polat out that ..rticle
7986, supra, does not authorize the Unlted viztes Covernme-t to
do any of the thiara peralited and nuthorizsd by law to the s:t4d
Lilstriot, but merely permits the District to act Jointly with
said Goverament upon such terzs as auy be agreed upon by their
(Distriot) supervisors, subleet to tle spproval of the _tate
Keclamation Englneer (this approveal ¢ould only be odtained now
froa the Comaissioner of the General lLand Office, ns the Office
of State Heolazation Enginesr wea adolished by the 46th Legisla-
ture, aots 1939, p. 704, .irt. 5421lhe]l, Vernon's annotated Civil
Statutes).

we also point out thaut e4id ‘rticle 7686, supra, is
not broad ernough ia its 2nuning to incicde indemnifying said
Government for clainss for 4damages due t0 the conatruetion work.

%e hercwith return to you the saslosures received with
Jour oommunicstion.

P Yours very truly,

LR & 4
. ?\é A z o l‘--,;;g TTORNEY GiNoMAL OF TEX .3
. " 4 cshi; -ITT:EI
RLLSEE’ \'\BY EMAIRMAN ’ Wz Z

{
Inel. Robert L. Lattlzore, Jr{




