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. "on or about June 25, 1942, Baird esocaped
Jail at Qeorge West, Live Qak County, Texas; lat-
er being involved in some Federal offenses, ap-
prehended by their officers, coanvicted and com-
mited to leavenworth Penitentiary. 3aid convic-
tion (Pederal) was vithin the state of Texas,

®Just grior to his ¢scape from jail, or on
June 1l1lth, 1942, Baird was tried in Live Oak Coun-
ty for the offense of cattle theft in two cases
and givea tvo (2) 28010 year sentences running
consurrently and be as of June 11, 1542, -
Live Qak Co.'s Causes 1524-1525.

"I should like to know whether or not his
time under his original commitment should be per-~
mitted to run consurrent vith the time he is nov
serving ia the U. 8. Penitentiary at leavenvorth,
or vhether it should ?. st}gpod on the date of
his escaps from jail (6/25/%2),

*Also, in view of the receipt taken from
the Sheriff, together with the usual Judgment
of the Qourt in the two Nev cases received in
Live Oak County, is the Texas Frison System ob-
1iged to return Baird to its Jurisdiction at the
expiration of his term in Federal Prison, or
should the Sheriff of Live Oak County be requir-
ed to deliver him to sither the Penitentisry or

its agent.”

This is not a question of sentences for different
offenses by different courts of the sams soversignty.

This is & question of sengences by different sover-
¢ignties for different offenses. )

May a convicted crixinal wvho has been tried, sen-
tenced and committed under our State laws, but vho escapes,
and while thus & fugitive from justice o ts another orime
sgainst the laws of ancther sovereignty (Federal) and has
been arrested, convigted and sentended to the Federal peison
by Fedoral authorities, receive oredits for the time served
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in the Pederal prison on his comnitment under the earlier
State sentence?

We think not. If wve held othervise, thea in such
a case the 3tate would be poverlsss to punish an offender
against its lavs, Furthermore, is wveuld allov an offender
to almost choose his covorolgni: of imprisonment and re-
ceive oredit on an earlier sentence dy another and differ-
ont sovereignty for a different orime, the impriscament of
vhich he escaped,

To hold othervise would nullify the effect of our
State courts' judgments and sentenses.

Ia Ptﬂpio ex rel. Cowrtney v. Thompson, 192 X.E,
693, 358 ni. 8, the court sald on & simtlar set’of facts:

"In the case before us the courts were of
tvo entirely different sovereignties and the tvo
places of confinement were also entirely differ-
ent: The rule relied oa (concurrent sentences)
cannot be made to apply to the case of a prison-
er sentenced by a 3tate court to the State pen-
itentiary for an offense dgainat State laws and
the ssme prisoner (later) ssntenced to & federal
gri;cg for an offense againat the lavs of the

In Ex parte White, 296 P, 756, 50 Okls, Or. 163,
the court held that “vhere sentences are imposed by differ-
ent sovereignties, they are sentences by different juris-
diotions could not run concurrently.” .

And in Ex parte Tanner, (Sup. Ct. Calif.), 175 P.
81, the court said "that petitioner vas not vhile in the
Ohio prison, imprisoned in execution of she Califorania Jjudg-
ment and that he oannot be credited with any portion of such
time.” There, the escaped prisoner had been tsoned in
Ohio merely svaiting retura $o Califoraia to finish his
sentence. .

Kor are ve unmindful of Ex parte lavson, 98 Tex.
Cr. App. 548, 266 3.W. 1151, wvhere at the time of sentence
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by our 3tate court, the conviect vas serving tsime ia the U.S.
prison, and the failure to dsoclare in the State ocurt sen-
tence that 1t should be deferred until reletcsed from Fed-
eral penitentiary, left the sentence consurrent with that
of Pederal, in viev of ocode provision declaring that term
shall commenge from $ime of sentence.

The court said: !

"On the presens record, it is apparent
that at the ¢ the sentence vas entered under
which the relator is nov held, he, vith the
knovledge of the learned judge who tried the
case, vas a prisoner of the United 3tates gov-
ernment, in custody of its officers, and eon-
demned fo serve ia 1ts peaitentiary for a per-
1od of one year, It vaas obviously apparent
that, giving effect %0 this sentence, the re-
lator's term of imprisonment in the state prison
could not begin until he vas relesssed from the
fedaral penitentiery. Possessed of this knowl-
edge, it would seem evident that it was within
the 3itorotion of the distriot court of the
state in vhich the relator wvas condemned to de-
clare in the judgment that the deginning of his
service in the penitentiary of the state of
Texas should be deferred until released dy the
fedsral authorities. The fallure to incorporate
this in the jJjudgment, under the circumstances,
seens to us to imply an intent to leave the sen-
telice in the state courty consurrent with that
in the federal court. Except in ocases of es-
cape of the prisocner after conviction, ve are
avare of no instances in wvhioh it h:s been Jju-
diocis determined that ha may be held in prison
after tnlﬂfato of vhich his :orqs:r tlprilg:-
ment wo ire, sounting 1its beginning from
:2. dataizgif? t of eonviction ::?eo{:§

-] « T ® O

Sarts {l Case, !ex! Agp. 8522: + Rep.

649, supports this view. It re thuss

"1the cbvious construction of article 825
(now article 862) is simply this -- that vhea &
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party is condemned to the penitentisry for any
term of months or years he must be imprisoned
in the penitentiary, dbut, after he has reached
and been actually sonfined in said penitentiary,
the term of his imprisonment may be estimated
to begin from the date of sentence.!

"He have neither found nor been referred
to any preaedent ts the contrary. The otler de-
oisions to which our attention has been drawn,
in s0 far as they throw light upon the subjest,
seea to favor rather than oppose the relator's
position, See Ex parte Davis, 71 Tex. Or, R.
538, 180 3.7, 459, supra. Whilo the question
is not free from diffioulty, . « «*

It will bde observed that in the fasts you present
the situation is reversed as regards the sentences in point
of time by the goversighties,

Further, the court's language in Ex parte Lawson,
supra, showsg that the court realized it was sh unusual gitu-
ation, that two different sovereignties were involved, the
"rooullar facts™ of the oase, and the "disoretion of the
distriot eourt” in determining the place of service {Federal
or State prison) of the sentance.

Wherein, would the State have that diseretion if we
should hold he receives oredit? Wherein, if we should hold he
receives oredit, does the State funith for a violation of its
laws? If we should hold he receives oredit, do we not nulliry
our State court's Jjudgment and sentence?

In view of the foregoing and in answer to your first
question, we feel Baird's time under his originel commitment
should be stopped on the date of his escape from jail.

¥With regard to your second question, we feel it iw
eontrolled by our Opinion No. 0-4518, dated June 2, 1942, a
copy of whioh we enslose.
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", o« ¢« where, as in thias case, a party has been
logzally chargad under the laws of .he state with an
offense, and this cesa hes been prosecuted and cone
viotion and Judgmeni found szainst him affirming the
truth of the mutters contalined in the i{aformstion
and adjudging «ll the conasquencss of ganvietion,
it would seen thet in reason tonst after such convie-
tion he oould be extradited. o« ¢« o™ &uXx parte 3erge
xan, 60 Tex, Cria, 8, 130 S, #. 174.

In the event Baird weives extradition, we find no
statutory duty on either the sheriff or the prison systea
agsant to go to the rederal penitentiary at Leaveuworth and
return the priscner. A Texas Rangey may bs sent with instruo-
tions to return him to Huntsville.

If he refuses t0 walive extredition, the Qovernor
may, upon proper application, commission any sultedble peraon
to take such requisition,

I8 cannot say there 1s an abligation or one zora
than the other to effeot the return of Beird aftor his serve
ice of Federal sentence,

We therefore ocannot answerfyour secord gueation
ocategorically,

Trusting this satisfeciorily answers your inquiry,

Very truly yours
ATTORNZY GuNLRAL OF TuXAS

ot O ol

¥red C. Chandler
Assistant

Mi{1db
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