OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GROVER SELLERS AUSTIN ‘ ’
Avromnay Gancnki > ' L
Honorable 1. B, Fowler
County Attorney
.-~ Ragogdoohes County
Nacogdoches, Texas
Dear Sir: ‘ Opinion No., 0-095E '
Re: Duties of county : in
g the electly nder

¥e are in receipt of\y
orinion oconcerning the adbove na

) : /1t necessary
~unty q -gt 1th a petition signed

to present the
8 qualifisd voters of

by twenty or @

, boncerned, or only

y tynty or a majority of
§ school dfstriot asking
{ oonsolidated districte”

That Article 2815, Chapter 13,
i Civil Statutes of Texas, 1925,
38 18 hereby amended so as to hare-
f follows:

wiartiole 2815.‘ Dissolution.

nt{a) Such consolidated diatriots may, in
the seme manner provided for their oonsolidation,
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be dissolved and the distriots inecluded therein
restored teo their original status oxoogt that
it shall not be nesessary to provido ling
places 1a each distries, Each such distriot
when 80 restored shall eassume and de liadle for
its prorata part of the outstanding finanelsl
odligations of the eonsolidated diastriot, suek

- prorats part 1o be based oa the relation the
total assessed valustion of all property ia

the 4istrict bdears to the total asseased val-
uatien of property in the consolidated distriet,
as showa by the sssessment rolls of the distriot
for the surreant year. No sleotion for the d&is-
solution of said consoclidated districts shall de
held until three (3} years have elapsed arfter the
date of the slection at which sudh districts were
sonsolidated. '

=1(%) On the petition of twenty (20), or a
s jority, of the t;gnlly qualified voters of
common sohool distriot, or independent school dis-
_trict.‘ixnring*roe the withdrawal from & consoli-
dated districs, if three (3) years have elapsed
after the date of the election st which such dis-
triots were sonsolidated, she County Judge shall
issue an order for an election to be held im the
distriot desiring withdrawal. The County Judge
shall give notice of the date of such election by
pudlication of the order im some mewspaper publish-
od in the eounty for twenty (20) days prior to the
date on which such elestions are ordered, or
posting a notice of such eledtion in the 4lstrics
desiring the election, The Commimsioners Court
shall at 4¢s next meeting canvass the returns of
sush election, and if the votes cast in sald die-
triet show a mejority in favor of withdrawing from
the sonsolidation, the Court shall declars the dis-
trioct severed and it shall bBe restored to its orig-
inal status, Xach sueh distriot when so0 reatored
shall sshume end be liable for its prorata part of
the cutstanding finaneial obligations of the oen-
solidated &istrics, such prorata part to de btased
on the relation the total assessed valustion of
all pr:gort in the d¢istriot bears to the total
assessed valuation of property in the oconsolidated
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district, aa shown by the acsessmsnt rolls of the
distriot for the ourrent year,'

"Sec, £, The fact that there is no law on
the Statutes at this time permitting the withdrawal
of s coumon school district, or independent school
district, from a oonsclidated school aistriet, and
the definite lack of transportation by these dis-
triots, crsates an emergency and an imperative pudlic
necessity that the Constitutional Rule requiring bills
to be read on three several days in each House be sus-
pended, and said Rule is hersdby suspended, and this
Aot shall take effect and dbe in force from and after
its passage, and it is 80 snacted.”

It is our opinion that the petition called for in
Section {(b) of sald Article should de eigned dy twenty or a
majority of the qualified voters of the common school district
or independent school distrioct which is seeking a withdrawal
from the consolidated school Adistrict, rather than by twenty
or a majority of the qualified voters of the consolidated dis-
trict itselr, '

our reason for this opinion is that we interpret
Article 2815 (b)] as being a complete method end procedure,
complete within itself., The Legislature suggested this inten-
tion both by placing this pleamary procedure in a subsection to
itself and also by the wording of the preamble or enacting clause
preoceding this smendment which reads as follows:

"An Act to amend Article 2815, Chapter 13, Title 49,
Reviged Civil 3tatutes of Texas, 1925, by pro-
viding a method of withdrawal in addition to the
present method of -dissolution; and deolaring an
smAYgenoy.”

Your second question asks:

*Sho@ld the petitiop sddresssd to the County
Judge, in sédition to being signed dy twenty or a
mejority of the qualified voters, state that more
than three (3) years have elapsed since the school
districots were consolidated, if so is it mandatory?”
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The Statute 1s silent aa to whether or not the petition
itself ahould expressly state this faot, d&e 4o not think this $s
required; however we think it would be bast. Article 2815 (b)
states thet the County Judge shall ¢all the electicn for the with-
drawal of the partiocular distriot involved upon the filing of the
petition praying for the sams, However, the statute imposes a
econdition precedent to the calling of the election when it says
" o+ o s o« 1f three (3) years have slapssd after the date of the
slection at whioh suoh distriots were consolidated.” ¥e believe
that the passsge of this three year period is a necessary condi-
tion which must exist before the voters can lawfully exercise the
suthority conferred by the statute,

In the cacse of Consolidated Common Sohool District No. 5
Y. ¥ood, et al., 112 S, ¥, (24} 231, the Court of Civil Appeals
interprets Article 2815, prior to its amendment, which was similar
and comparable with the amendment with which wa are now c¢oncerned,
Article 2815, prior to its amendmont, read as follows:

rArticle £26813. Pissolution

"Sych eonsolidated distriots may in the same
manner provided for their consolidation, be dis-
solved and the distriects included therein restored
to their original status, except that it shall not
be necessary to provide polling places in each dis-
triot. Zach such district when so restored shsll
assume and be liadle for ite pro rata part of the
outstanding financial obligations of the oconsoli-
dated district, such pro rate part to be baged on
the relation the total assessed valuation of all
property in the district bears to the total asses-
sed valuation of property in the consolidated dis-
triot, as shown by the assessment rolls of the dis-
triot for the curreat year, Ko election for the
dissolution of said consclidated districts shall
be held until three years have slapsed after the
date of the eslaction st which such distriots were
consolidated. 1IA4.”

In that opinion the court says"The Legislature in
providing for the slsotions for consolidatTon ang dTsaclution
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thereby delegated a part of the legislative power to the quali-

ad voters of the districts . . . «hen the Legislature, instead
of direotly oreating school distriots, and {nvesting them with
such powers and subject to such limitations as it sees rit, enaocts
that such districtes may be oreated and posseas certain powers de-
pendent upon the result of the elesctions to de petitiasned for,
ordered and held and results declarsd, in prescribed ways, each
sto reasoribed constitutes a condition upon which the delegation
of gta JOwWer 319 neie efiective, Collfee, County Atiy., V. Lios,

8Xx. VY. ACD.,

In Article 2815 (V) the legislature hanm dslegated a
portion of its powar to the qualified voters of the distriot
desiring a withdrawal., In the clause providing for the three
year periocd, abdove stated, 1¢ seems to ua that the Legislature
has presoribed a condition which must exist before the voters
are sntitled to axercise the power that has been delegated. As
stated in the above quotation from the case of Consclidated School
Cistriot No. 5 v, Wood, et al., such rejuirszent "constitutes a
condition upon which the delegaticn of its power is mace effective.,”
Furthermcre, t his conditicn is, in spirit, comparable to the simfilaer
condition imposed in subsection {a) of this same Articlse 2815,

For thuse reasons we bdelieve it is mandatory that three
years elapse between the date cof the eieotion at which such dis-
tricts were consolidated and the dats of the elaction when guch
withdrawal shall be voted upon.

In your finsl guestion you ask:

“If the County Judge is prezented with a legal
petition as ment:pned by Article £81%5, is it within
his discretion whether he calls or orders the eleo-
tion or nos?* :

It will be obmerved from the wording of Article 2815 (b)
that upon the filing of the above mentioned petitlion, provided the
three year period haa elapsed, the County Judge “shall” iszue the
order calling for the elaction. The use of the word "ehall" sug-
gests that this duty is mandatory and not subject to the discretion
of the County Judge. Furthermore, in construing Article 28193,
prior to its amendment, (which was the same as the Article herein
concerned insofar es this featurs 1a conoeraned!) the Court of Civil
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Appeals held that the delegaticn of power by the Legislature
was made to the gualified voters of the district involved, not
to the County Judge. As quoted above the court 1n that oplnion
stated: : '

*The Legislature in providing for the elections
for oconsolidation and dissolution thereby delegated
a part of the legislative power to the guslified voters
of the districts.”

For thi s reason it 1ie our opinion that upon the riling
of the petition properly drawn and provided that the three year
psriod has elapsed, it is the mandatory duty of the County Judge
to issue the order calling for the election,

#e trust and hope that this opipion eatisfies your
requirement.

Yours vary truly
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