THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

H H
ATTORNEY GENERAN

Honorable Bascom Giles
Cormissioner, General Land Office
Austin, Texas

Dear Sir: Opimionm No. 0-5963

Re: Whether a foreign ocorporationm,
without & permit te de businese
in Texas, car execute an oil and
gas lease as ageat of the State,
under the Relimgquiskment Act,
uponr unpatented mineral reserved
school lamd; amd related questions,

In your recent letter you gave us certain facts, which may be summar-
ized as followsy

Section 8, Block 140, T. & 8. 7. L. Ry. Co. Burvey, Pecos County,
which is mineral reserve schoocl land, waes sold to Clinton D. Barry im 1914.
During 1924, Mr. Berry sold this land to the Ortex Company, am Oregon corp-
oration which does not have a permit to do business in Texas, All interest
has been paid to the State by the Ortex Company, but no primcipal has ever
been paid. On February 8, 1944, the Ortex Companmy, for itself as agemt of
the State of Texas, exscuted an oil and gas lease to Humble (il & Refining
Compamy, a Texms corporation, covering the N, W, 1/4 of this property.
Humble 0il & Refinimg Compamy hus tendered you & copy of the lease, topether
with its oheck for $800.00, which is half of the bonus, and have requested
that you accept this check and file the leass.

You request our opinion om the following questionss
*l. Can and does this Corporation own this lamd?
*2. Can this Corporation executs a valid lease oa
this land and should we approve amd file the lease, a copy
of which is enclosed?”

The right of a eorporatiom to purchase school lands hes bsem the
subject of many Acts of our Legislature, We refer you to the followiag:

The Aet of April 1, 1887, provides:
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"e o o 8nd in no event shall sale be made to a
oorporation either foreign or domestis; amd all salss
to & settler shell bs upon the express condition that
any sale, transfer, or conveyance of such land to a
corporation, either immediate or remote, shall ipso
facto terminate the title of the purchaser, and such
land shall be forfeited to wThe State witnout re=-ensry,
and become again @& part of tne particular funa to which
it formerly belonpea,”

The Act of April 8, 1é89, comcains osasencimily the ssme provisions
with reference to forfeiture of land seld by & purchaser to a corporetion be=
fore a patent is issued.

Article 4287 of the Revised Statutes of 1895 makes the same provi-
sion for forfeiture before patemt eas the Aot of April 8, lsuy.

The Act of May &3, 189y, providing for the sale of isolated and
detached lands im certain counties, expressly excepts corporations asz a
possible purchaser,

The Act of May 16, 1907, provides theat no corporation shall pur-
chase axy land under the provisions of such Acte

The last sentence of Article 5452, R. C. 5., 1911, provides that no
corporation shall purchese any iand under the provisions of the Chapter om
sales of public free school and asylum lamds.

‘The Act of April 3, 19iy, expressly provided tnat nc corporation
snall purcnase any isnd under sucn Aoct,

Article 5306, R. C. S. of Texas, 1925, provides that nme sale of
any lsand set apart for the benefit of the publiec free schools, etc., shall
be sold to corporations.

Many former Attorneys General have written opinicms upon various
opinions upon verious phazes of your questions.

On Septepber 3, 1909, Jewsl Pe Lsghtfoot, then Attormey Gemeral,
in & letter oplinion to J. T. Robisom , Commissioner of the General Land
Office, advised him that a transfer sxesouted by Daniel J. Rogers, conveying
to Pecos Sandstome Company certein lands in Ward County had the legal
effeck, upon delivery thereof, of forfeitimg the sele by the State to Daniel
Jo Rogsrs and of termimatimg ipso facto, without judicial ascertaimment and
without amy action whatever upon his part, the title of Rogers to said land,
thereby re-imvesting the State with full title to said land to be held in
trust for the public school fund,.

On Jamuery 19, 1910, Jewel P, Lightfoot, then Attorney Gemeral, in
s letter opinion to Hon. Jo T. Robisom , Commissioner of the General Lend
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Of fice, advised him that he could not file a iransfer of nime aseotions of
school land in Webb and La S8alle counties to Texms Land snd Livestock Com-
pany; and om July 18, 1910, he advised Mr. Robisom Chat he could not
transfer certsim school lands not yet patented to Barstow Irrigation Com-

pany e

On May 23, 1911, Jewel P, Lightfoot, them Attorney General, im
e letter opinion to Hon, J. H. Walker, Acting Commissiomer of the Gonernl
Land Office, advised him not to scoept a corperatiom as a substitute pur-
chaser of any sckool laad whatsocever. ,

On Jarmuary 18, 1912, Jas. D. Walthall, then Attornsy General, in
n letter opinion to an. Jde T Robison, Commisaioner of the Gensral Lnnd
Of fice, advised him not to sccept a deed fram & purchaser to a corporationm,
or ialuo patent to such corporation.

On February 26, 1918, B. F. Loonsy, thex Attorney Gemeral, im s
letter opinion %o Hon,. J. T. Robison, Commissioner of the General Lnnd
0ffice, sdvised him that lamd conveyed by s purchsser to a corporation
was sudject to forfeiture by the plain langusge of Article 4287, R.C.S.,
1926,

On July 19, 1820, C. M. Cureton, then Attormey General, in s -
letter opinion to Hom. J. Te Bobisom, Commisaiomer of the General Land
Office, advised him that a foreigr corporation has mot the right to be sub-
stituted om the books and records of the General Land Office, and thereby
to be recoguized bty the State, as & purchaser from the State of land oclas-
sified as mimeral grazinpg larnd, and also advised him that the tendered
conveyance from the purcheser to the foreign corporatica should not be
filed or recognized by him ms a conveyance.

Article 1533, R.C.S. of Texas, 1926, provides that foreign corporw
ations ars authorized to hold, purchase, sell, mortgage or ctherwige convsy
such real estate snd persona)] estate as the purposes of such corporation may
require amnd to take, hold amd convey such otler property, real, persomal, or
mixed, &s may bs requisite for such corporation to scquire in order te ob~
tain or secure t he payment of eny indebtedness or liadility due, or which
may become due, or belongimg to, the corporation,

Article 1554, R.C.S. of Texas, 1925, provides that foreign corpo=-
rations shall alienate all real property sc acquired not necessary for its
purposes within 15 years from t he time of mcquisition. Accordimg to your
letter, the Ortex Compamy has never had & permit to do business in Texms
and it scquired this land in 1924, so it cannot be said that it holds the
same for the purposes of auch'corporntiox, aad the 156 ysar period for alien.
ation has expired,

Articles 5367-6382, R.C.5. of 1925, make the owmer of the soil
the agent of the State for the purpose of executimg oil and gasz lesses,
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In Lufkin Lend & Lumber Compamy ve. Terrell, 100 S.W. 134, the
Supreme Court said that it was never intended that amy land subject te
clagsification as agricultural or grazimg land should be sold to a corpor-
ation, either directly or indirectly,

We answer your first questionr as follows:

That this corporation 18 not the “owner of the s0il" as contem-
plated by Article 5367, We express mo opinion ms to the authority of this
corporatior to execute a deed conveying and lmdefeasible title to another
of the surface rights, but we ere of the opimiom that this corporatiom cana
mot be recognized by you as the owner of this property, for to do so would
allow it to become, im effect, a purchaser from the State, which is con-
demned by all sales statutes since 1887, amd such recognitiom by you may be
sonstrued as an attempted waiver upom your part of the State's right to
complair of the failure of this ocorporation to allenate this property with-
in the period of 15 years from the time of acquisition referred to ia
Article 1534, supra, :

We answer your secord question ss follows:
That this corporation canmot exscuts a valid lease om this land,

as agent of the State of Texas, and that you should rot approve amd file
the lease tendered you, nor accept the bomus money.

Trusting that the above fully amswers your questions, we are

Yours very truly

ATTORNEY GENERAL OF TEXAS

By
/8/ ThOﬂo Be mggm’ Jre
Thos. B. Duggan, Jdre
Assistvant

APPROVED OCT 4, 1944
/s/ GROVER SELLERS
ATTORNEY GENERAL OF TEXAS

TBDiBTsegw

APPROVED
Opinion Committee
By EWB Chairman



