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tions of ware sn/upo which B econpany must de-
pend for M oppfations, its stockholders
have depéraifiag A § corporation and to liquid~
ate it4 apdets A b froperties. B sompany's pur-

. jdsires to oanrgn ite pxant and fagil-
ities ia andiel R of an expanding posi-war cotion com-
press and warw > business. In the event B company does
dissolve and d4dispese of 1ts physical properties, A company
proposes to negotiate for their purchase.

The question yroaontcd is vhether such & trtnsaetton,
if consummated under such facts and circumsitances, Ls de-
nounced by the Texas anti-trust statutes.

The statute immediately involved is Artiole TA27,
providing:
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Honorable F. T. OGrehaa, page 2

"A moaopoly is & combination or consolida-
tico of tvo or more corpoerdations vhen effected
in either of the following methods;

1. V¥Yhen the direction of the affairs of
tvo or mors corporaiions is in any manner brought
under the sams mAnagement or e¢ontrol for the pur-
pose of producing, »r wvhare such occamon mAnAge-
Eent or coatrol teads to coreate & truat as de-
fined 1n the first article of this chapter,

"2. VWhere Auy corporasion aaquires the shares
or certificates of stook or bonds, franchine or
other rights, or the physiecal properties or any
part thereof, of any other corporation or corpors-
tions, for the purpose of preventiing or lessening,
or vhere the eflect of such aoqQuisition tends to
affect or lassen competition, whether such ac-~
quisition 1s accomplished directly or through the
instrusentality of trustees or othervise."

A careful apalysis of this statute atkes its mean-
ing and purpose simple and understandable. The specific act
prohibited "is & combination or consolidation of two or mors
corporations.” But 1* is important to observe that such a
"sombination or comsolidatioen” is not denounced unless it is
er{ected in one of the methods prohibited Dy the siatute 1%-
self.

The first method defined and made illegal 1is when
it is sought to bring "the direction of the affairs of tvo
or more corpordtions” under the same mSnagement or control
and vhere sudh common management tends to oreate & trust.
Obviously this prohibition would not c¢over & transaction be-
tveen &n #ctive corporation and oune wvhich is dissolved and
in process of liquidation.

Too, Mr. Justice Deaman of the Texas 3Supreme Court,
has pointed out that one of the essential elements ia making
a case under this subdivision would be the proved existence
of & designed and united coopersation of the offeadiag agen-
cles to scconplish the unlayful purpose. Ke said in part:

i e e e Ty T A AL T TR TR

72




773

Honoradle 7. T, Grabam, pags 5

".+. In order to constitute & trust, with-
in the meaning of the statute, there must bDe &
‘combination of ¢capital, lkili or acts by two or
sore.'! ‘'Combimation,' a2 hore used, meaAns unien
or associagtion, If thers be no unlon op asso-
ciation Dy two oF more of thelr ‘capital, skill
or acts,’! thers eon be no ‘combinstion,?! and
henge Bo ‘trust.'! When ve consider the purposes
for whish the 'combination' musi be formed, te
come within she statute, the essential metning
of she word ‘combinmation,' and the fack timi &
punishment is prescribed for etch day Shat the
trust coatinues in existense, ve are led to the
ponclusion thal the union or 8s® oistion of '‘eapi-
tal, akill or scts' denoureed is vhere the parties
in the partisular ease designed the unitasd ceo-
speristion of sush ageasiss, vhich might Mve Deea
othervigse independent and competing, for the 8¢~
cunglishlnal one or more of sush purposes.

Xy Gutes v. Hooper, 39 8. V. 1079,

The second method of "comhimation or consolidation”
that is denounsed is where ons corpowntien aocquires the phy-
sical properties of another corporetion "for the purpose of
preventing or lessoning, or vhere the effect of such acquisi-
tion tends 3o effeot or lessen competitien.”

The question you ralse under suddivision 2 ssems to
de ¥oll settled in lexas. In & similar sicoation where one
sorporation asquired the assets and p:zsioal properties of
another vhieh vas adout te dissolve and go out of business
and iavolving this very statute, the Fort Worth Court of civil
Appeals said; .

"If ... (She corporetion) ... had determined
to diasolve, it sertsialy bhad the right to ds se
under the lav, 4nd the sele (to & competitor) un-
der the circumstanse, of its preperties sould not
tend Lo prevent o lessen ¢ tision.” Patton v,
Amerisan BEome life Ins. Co., 233 3. V. 293. Wris
refused,

Ve follow, 88 ve mist, the declarasions of the Courts
on this subjeet. Applied te your statement bhsre, B company
has & right to ge out of business and to dispose of ite prop-
erties. Company A Az & right to purchase e prorerties
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Eonorable F. 7. Grakam, page ¥

because $0 do0 so vill neither prevent ncr lessen competi-
tion,

In reashing this conslusion, ve accept A3 Acourate
and trus the results of your findings to the effect that
there i85 Do design, no purpose, no united cooperation to
cirecumvent the lavw, 3Siance, in such eircumstances, ve havse
concluded the oivil statutes are not uohudh:t follovs

that the acts dsacribed are not denounced by similar pro-
visionaiof the Fenal Cede.

Yery truly yours
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