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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
- AUSTIN :

GROVER BELLERS

ATTORNEY GENERAL

Hon, Sidnéy Lathan
Secretary of State
/ Austin, Texas

‘Dear Sir:
0pinion No. 0-5988
Re; Under the faets s
"renewal"” note in ques
s You subnit for the op

question contained in your letts
as follows:

i offiee by a foraign corpora - shdeh shows an outstanding
- . *u. indebtedness of 51 \ -'resentlng the unpaid

. "Onder cHlupt 4 of the report under
the caption '0«1g nal Dates OX Inception' the date January 1,
UMNer coldmn Yla) of Schsdule ¥ under the
lan}t Reng Extenslon or Refinance' the
§ " It was shown by the tax-

upon the above information shown on the
o¥flice conaidered the unpaid balance of

than one year which had been renswed since
eption, and served notice on the taxpayer
that an additional sum of $977.00 was dus by reason of such
note, -

nTyidence has now been submitted to thls office which

the taxpayer offers Yo reduce to affidavit form %o bs executed.

taxable item under Article 7084, R. C. 5,
3 belng an indebtedness evidenced by a note

by an authorized representative of the company having knowledge

of all the facts, which shows that an ori%lnal ‘note was ex-
gouted on January 1, 1935, in the sum of {19,000, 000 00,

A TR ~ y P o s APPR YT TY Y FIRST ASBISTAN
MMUNICATION IE TO BE CONS LUED AB DEPARTMENTAL OPINION UNLESS OovED B HE A ORNEY GENERAL OW -3
nO CO "
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This advance of money was made from the parent company of
which the taxpaysr is a wholly owned subsidlaery. On
December 31, 1943, another note wag executed covering
216,500,000,00, representing the unpald balance of the
original obllgation, Coples of the two notes are enolosed
herewlith, omlitting only the names of the maker and payes,

"It is to be noted that the only difference in the
language of ths two notes is that ths phrase ‘provisions
~for insurance and for contingent liabllities' i1s added in
the rote of December 31, 1943, and the sertence appearing
in the original note reading 'In case of any dispute or
uncertalnty in thls respect, the determination made for
Tederal income %tax purposes shall govern' is deleted.
A slight change was made In the last paragraph which sppears
to be of no consequence in this inquiry.

“The taxpayer represents that the note of December 31,
1943, vas exccuted not ~as a renewal of ths orliginal indebted-
ness, but for ths =ole and only purpose of clarifying the
method of computing net incoxme for purposes of interesst
. payments on the note and to compute the interest entirely
v by & method agresd upon between % he parties rather than
according to the regulations governing Fedoral income taxes.
It is further represented that the Interest based upon net
profits had always bsen computed under the originsl note
in the manner now provided underxr the note cf December 31,
1943, and that no dispute had ever arisen between the meker
end payee of ths note such as would necesslitate resorting
to Federal income tax regulations. The taxpayer further
contends that 1t has recelved no financlal gain or benefit
by reascn of the exeocutlion of the latter note and that no
demand for payment of the originsl nole had been made prior
to the execution of the latter note, and that such demand
haes not since been made at any time,

"Tn the llght of the ahove facts, will you plesse advise
this Dapartment upon the following inquiry:

HIs the note dated December 31, 1943, & renewal of the
note dated January 1, 1935, as the torm 'renewal' 1s used in
Subdivision (a) of Article 7084 so as to render the note
taxable for franchlise tax purposes?®

Under the olrcumstances disclosed by your letter we
are to determine 1f the note of Decembver 31, 1943, in the sum of
%16,500,000,00, representing the unpaid balance of the note of
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Janwmry 1, 1935, for $19,000,000,00, 1s a renewal of sald note
as that term 1s used In Subsection a of Article 7084, R. C. S,.
If it is, then said renewal note must be included by the cor-
poration in determining the franchise tax dus by it, It is
helpful if we have the statute before us, and espeoclally that
portion of it whloh we have underscored, It reads as follows:

“{a) BExocept a9 herein provided, every domestic and
forelgn corporation herstofore or hereafter chartered or
authorized to do business in Texas, or doing dusiness in
Texas, shall, on or before May lst of each year, pay in
advanoe to the Secretary of 3tate a franchlse tax for the
year followlng, based upon tha% proportion of the outstand-
ing capltal stock, surplus and undivided profits, plus the
amount of outstanding bonds, notes and debentures, (outstand-
ing bonds, notes, and debentures shall include all written
evidences of indebtedness which bear a maturity date of one
(1) year or more from date of issue and 81l such instruments

~which bear a maturity date of less than one (1] year from
date of i1ssue but whiech represent indebtedness which has
remained outstanding for a period of one (1} year or more
from date of inception, but which have besn renewed or
sxtended, or refinanced by the issuance of other evidences
of the Ilndebtedness, whether to the same or other parties
anrd it 1s furthsr provided that this term shall not include

instruments which have previously beean classified as surplus)
+» » " {(Emphasls ours)

A
X
-
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That the note for $19,000,000,00, dated January 1, 1935,
has remsined outstanding for a period of more than one year is
patent on the face of 1t, hence this need not give us further
concern. We, therefore, turn our atbention to the question of
whether or rot the note for $16,500,000,00, representing the
bvalance due on the $19,000,000,00 note, as of December 31, 1943,
is & renewal of this unpaid balance, Vhat is a rbnewal of a note?
The Legislature has not elected in its use of the ferm "renewal®
to define its meaning as used in the act; hence the commonly
accepted definition ln a commercial gense is the one that should
be adopted. The Supreme Court of South Dakota, in the case of
Wilcox v. ¥cCaln Land and Live Stock Co., et al.,, 159 N, W. 49,

defines it thus: "A renewal of a note 1s the gilving of a new nots
in the place of tho former one." '

In Clifford v. Unlted States Fldelity Guearanty Co.,
(Supreme Court of Oklahoma) 249 P, 938, it 1s said:
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“The oourts have also held that the word 'renew' or -
*renowal,) as applied to or used in notes, certiflcates of
deposit, and bills of exchange implles, ard for that matter
requires the executlon of a new lnstrucent; in other words,
the oreation of a new oontraot. Parchen v. Chessman, 53
Wont. 430, 16L P, 531; Sponhaur v, Malloy, 21 Ind. App, 287,
52 Ny Be 2453 State v, Kiefsr, 183 Iowa, 319,163 N. i, 698;
Wileox v, HMeCaln Land & Live Stoek Co., 37 5., D4 511, 159
Ne Wo 49" : | | _

A definition psrhaps more comprehensive than the two
noted above 1s found in the case of Grace & Co, v, Strickland,
{Supreme Ceourt of North Carolina) 35 A, L. R. 1296, in the
followlng language: ’

", « « AS applled to negotlable instruuments the word
*rencwal' or 'renewed' signifies more than the substitution
of one obligation for another. It means the substitution

< in place of one engagement of a new obligation on the same
torms and oonditions; that 1s, the re-establishument of a
particuler contract for another period of time."{giting

= cases) _ _

Wo Tind the Tfollowing language in Xing v. Idell, et el.,

26 S. B. (2a) 365 (Court of Civil Appeals of Georgla)

- ", + +» The term "renewal,” aaz applied to a note, means
the resstadblishment of the particular contract for another
period of time, There nay be a change of partles or an

. increase of security, but there is nho rensewal unless the
obligation is tho same., A renewal, as distinguished from
a nere extension, 1s usually evidenced by & new note or ;
other instrument.' 8 C, J. p. L25 626, BSec ulso 10 C.7.3.,
Bills and Xobtes, 0160.. . .% ’-

From the foregolnz we are led to the conclusion that
the $16,500,000,00 note dated Deoewmber 31, 1943, has all the
legal characteristics of a renewal of the unpaid balancs of the
original note for 219,000,000,00, dated Jan. 1, 1935, and falls
olearly in the following part of the statute:

", « o and all such instrusents whlch bear a maturity
date of less than one (1) year from date cof lssus bubt which
represeny lndebitedness which has remaingd outstandlng for a
period of one (1) yoar o pore from date of lnception, but
which have been renewed or'extended, or refinanced by the
issuance of other evidenceg of the indebtednass, . . ,"
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and is one of the taxable elements upon vhich the franchlse

tax of the corporation is

7 _ to be calculated, and you are
- accordingly so advised, :

Yours very truly

OB NION
Ll oMt TE._K (

ATTORNTY CENERAL OF TEXAS
: e
By <

. P. Lollar
Assistant

LPL:AYM

<

. A

‘I""-L: .



