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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GRrROVER SEttxns

ATTonnzy Gﬂ't:mn.

Honorable Traylor Russell
Distriot Attornsy

76th Judicial District
Mt. Pleasant, Taxas

Dear Sir:

raeagquire the
J of- the Tuxe

1944, you subait
opinicn of this

d\ person, of agnnoy; other than:thc
ourt of Norris County, befors

‘ T sz, who is the propsr pcrson, or
agency, fke such approval and the proosdurs
neceszsary thereto;

3. Are amonthly reporta showing motor vehicle
registration fees collacted rasquired to bs approved
by the Commissionsra' Court or some other agenoy or
parson; and

MUNICATICN I3 TO BE CONRTRUED AS A DERARTMENTAL OPINICN UNLESE APFROVED BY THE ATTCRNEY GENERAL OR FIRST ASSISTANT
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L. If such reports are rnot required to
be approved by soms agency, or psrson, is the
depogitory bank 1liable to the County for per-
mitting the Collsctor to raceive commissions
for the collections of tho same sven though
the Collector may make an error and receive
more commiseion than he is entitled to; 4in
other words, is the daspository bank rsquired
in effect to audit such accounts to see that
tgc Cgllector ia receiving the proper ocommis-
sions

The monthly report referred to in your requsst i
not to be confused with the fisoel report regquired by Article
3897, but we oconstrue your requeat solely as relating to with-
drawals prior to its approval or sattlemsnt made with the Coamp-
troller am cortemplated within Articles 3896-3901 ineclusive,
V. A. C. 5.

' : In our opinion No. 0-1090, approved July 31, 1939,
& oopy of which ig hersto attached, we held that where a Tax
Collsctor was compensated on an annusl fes basis and deposited
the fees and oommisslons he would be authorized under law to
retain in the depository bank, the bank has the right to re-
quire suct fiduoiary offiocer to furnish proof of the amount
legelly due the Tex~-Collector as a conditior precedent %0 the

withdrawa) of mame. The statutes therein ocited are pertinent

tc this inquiry ené we consider geams without recopying thes at
length, wishing to poiut out, however, that PFaregrapha Nos. 4,
5, 6 anft 7 of Article 7260 and Nos. 4, 5 2nd 6 of Article 7261
were omitted as irrelevant to the guestion ocnsidersd in the
above opinicn. We desm it pertinent here to aet forth such
paragraphe 4, 5 and 6 of Article 7R61, reading as follows:

4o At the next reguler meeting of ths
Coamissionars Court, the Tax Collector shall ap-
pear befors sald Court and make & summarizaed state-
ment, showing the disposition of &ll monays, both
of the Stats 2nd county, collected by him during
the previocus three (3) months. Sald statement
muet show that all taxes due the State heve baen
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promptly remsitted to the State Treasury at ths
end of sach month, and all taxes due the county
have been paid over promptly to the County
Treasurer and shall file proper vouchers and re-
ceirts showing sanme,

*5. The Commissioners Court shall sxamine
such statement and vouchers, together with an
itemized report and tax receipt stubs riled esach
moenth, and shall compare the sams with the tax
rolls and tax receipt stubs, If found ocorrect
in evary particular, and if the Tax Collector
has proparly accounted for all taxes collected,
as provided above, the Commnissioners Court shall
enter an order approving said report, and thes
order approving same shall be recorded in the
ainutes, :

"6, The Tax Collector shall finally adjust
and settls his account with the Commissioners
Court for ths county taxes collected, at the same
time and in the same manner as is provided in the
foregoing Article in his settlement with ths Stats.
Acte 1893, p. 90; G. L., vol. 10, p. {20; Acts
1937, 45th Leg., p. 1326, oh. 491, 8 1.*

The case of New Amsterdsm Casualty Co. vs. First
Netional Bank, 134 8, ¥W. (24) 470, involved & sult by the
Flaintiff as surety on the bond of the Tax Assessor and Col-
leotor against the depository bank for loss sustained as a
result of wrongful spproprietion of excess fees. Referring
in its opinion to Article 7260 and 7261, Vernon's Annotated
“Civil Statutes, in their entirety, the E1 Pasc Court of Civil
Appealsg sald, and we quote:

"These portions of the statute seem to us
to plainly forbid the paymaent to the county ocol-
lector from the public money in the depository
of his earned feas until his acoounts ars approved
by the commigsioners' court. Austin v, Klser, Tex.
Civ. App., 277 8. W. 411, affirmed, Tex, Com. App.,
286 5. w. 1082; Knight v. Harper, Tex., Civ. aipp.,
279 8. %. 589, 590; Austin v, Fox, Tex. Civ. App.,
29? SO wﬂ 3‘?11 BLBOH
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‘The torercing caas is cited as authority by the
5th €Cirocult Court of Anpeals in Citizen's Natioasl Bank of
“aco ve, Fidelity and lepnsit Coapeny of Hdarylend, 117 i'ed,
(20) £52, certiarori deniaed, 61 3. Ct. 947, whkarain 1% was
teld that the Ccunty Commissioners wers the only :meag whnc
rLaé tha power or authority to arprove fece of the Vax-.sses-
sor a2nd Collector.

Article 1637, Ravised CL¥il Statutes, 1925, pro-
vidaes: o

"To exemina finance accounts,--The commia-
sicnars ccurt shall, at ench regular term, ex-
amine all ancounts and rerorts relating to thae
finanocas of tks county, and compare the same
with the voucherg accorpanying them, 2nd ocsusa
such aeorirections to be made ap are necessary,
in order tc make seild zocounts and renorts core
ract, and shall cauce all orders mmrde by them,
sprertsaining t¢ sald accounts and repocrts, to bs
pToperly enteyad upon ths minutes of said court
and noted upen salid aceounts and reports.”

Artiecle 389%&, V. A. C. S., provider that in counties
heving no ccunty auditor, it shell be the dutv of tha cormig-
sioners' court to meke the examinotion of the bockz and acoounts
of each distriet, county snd precinet officer showing all fees
end comnissions earnad by hiam, -

Avticle 3B97 of such Statutes, contains the provigion
requiring s copy of the fiscal report (on forms designeted and
srprovad by the Steate Auditor) to be filed with the County Aude-
itor, if =ny; otherwis&, sama to be filed with the conmissionsrs’
ceurt, and Article 3299 (a) relades to the sworn monthly sxpense
report required of sash Tax Assessor and Collactor conpensated
on ¢ fae bnais. '

ifnicia 3937, Ve 4, . S,, conbelins the following
provision:
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"The coamissioners' court shall allow the
assessor of taxes such sums of ncney to be paid
zonthly from the ccunty treaasury, as zay be naces-
sary to pay for clarical work, taking assezsmsnts
and .1aking out the tsax rolls of the county, {such
sums 80 allowed to be deducted from the ezount al-
lowed to the assessor as conpensation upon the
completion of saild tax rolla?; provided, the
amount sllowed tha assessor by the coamiseloners*
court shall not exceed the coupensation that may
be dua by county to hin for assessing.”

Artliole 3939, R. C. 3., 1925, provides for and
fixes the commission paysbla to the Tax Assessor and Collector
for the collection of both 5tate 2nd oounty taxes,

Under the foregoing suthorities, the commissionsrs'
court ia the only legally constituted governmental body or
agenoy authorized to approve the monthly reports c¢f the Tex
Assesaor and Collector of Morris County. There is no author-
ity for the ocounty depository requiring such reports to be
approved by any other governmental agency as a condition pre-
cedent to the withdrawel of commissions earned by the Tax
Apsessor and Collsctor and dsposited in the depository bank,

It is, therefore, our opinicn that your question
No. 1 be and it is heredy answered in the negative, 7This
disposes of question Xo. 2 submitted conditicnally and basged
upon an affirmative answer te question No, 1.

It was held in Americen Surety Company of New York
vs, Waener Nautional Bank, 13 Fed, Supp. 295, that thare was
no law which required the raceipts from motor vehicle ragis-
trations to be deposited in any particulsr institution. Since
we are considering solely the officer's commissions, and under
that decisicn, saild commissicns remasin sclely under the control
of the officer ingofar ss the depository bank is concerned,

A raporting end accounting to the State and county
for the funds colleocted under the Motor Vehicle Kagliatration
Aot 1s a riegessary part of the Tax Assessor and Collaector's
duties since he perforzs such duties as & part of the offlocial
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duties of his offica us Tax Assessor and Collector. Harris
County v, Hell 172 8. W, (24) 691, Stete v, Glass, 167 S. V.
(2d) 296, Under the latter case, the Court held that suoh
feeag earnad by the Tax Assessor and Collector was a fee of
office and must be accounted for,

Under question No. 3, you refer to automobile
registration recaipts, presumably collected under Article
6675a-10e, V. A. C, S, We give primary conaideration there-
fore to those fees provided in Artiocls 5675a-11, We ars not
advised, however, in vhat manner they uare deposited and held
by the depository bank. Bseing fees of office, Harris County
v. Hall, supra, they are to be accounted for by the offiocer.

Article 5675a-11, V. A. C. 8., contains the
following provision:

e ¢« « Out of the compsensation so allowad
County Tax-Collectors, it is heraby expreasly pro-
vided and required thet they shall pay the entire
expense of issuing all license receipts and number
plates and chauffeurs badges 1sasuad pursuant hereto,
including the cost of l:bor psrformed in lssuing
said receipts, number plates and badges and the
cost of postage used in malling same to applicants.™

Whether or not the monthly expense report of the
of ficer, Article 3899 (a), includes or should include such fses,
if material, is not desmed necessary to decids. Since you state
the Commissionsrs' Court is approving a monthly report of such
fees, it would appear that your gquestion of withdrawal of these
funda affecte only the depository bank, _

In answer %0 your guestion No. 3, it 1la our
opinion that the Commissionsr's Court 1s required, at sach
regular term to look into and examinse ths reports and accounts
relating to the finanecea of the county as provided in Article
1637, R. C. 8., 1925, This statute is to be construed with

Article 3899 (a), V. A. C. 8. '

Insofar as ths facts submitted relate t0 question
No. 4, it appeara that same primarily concerns the tax assessor
and oocllsctor and ths depository bank, We say this for the
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reagon that fees and commissions esrned by the officer and col-
lscted within the limits of the annual maximum and excess fses
he is entitled to retain are not strictly the property of the
State or county but are considered public funds whers deposited
in the depository bank unsegregated, and we ocannot assume any
unlawful withdrawal of State funds involved, At most, the
question of liability on the part of the depository bank is

one of fact, dependsnt further upon a situation confroanting
you as would properly raise the gquestion. At any such time

you ars confronted with a question of aotual losas of 3tate or
County funds as a result of withdrawals by the Tax Assessor-
Collector from ths depository bank, ws will be only too glad

to go into the queption of liability by sonsidering all facts
in connection therewith,

Yours very truly
GCPINION
COMMITTEE

ATTORNEY L OF TEXAS

By

BY

CHALEMAM

WJRK:fo

SVXEL A0 TY8HRED XANYOLLY

/%W»Q,D%,L
FPET YRR

Y AVATHAONAS



