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this State for any purpose vhutsoevcr shall,

at the time of such sale or distridution, col-
laot the said tax from the purchassr or racip-
ient of said notor fuel, in addition to his
selling price, and shall report and pay to the
State of Texas the tax so colleoted at the
time and in the manner hereinafter provided,
Xvery suech 4istridutor shall also de liadle to
the State of Texas for the said tax of Four
{4) cents per gallon on each gsllon of motor
fuel or fraatiocnal part thareof used or eon-
suned b! him and shall roport and pay said tax
as hersinafter provided.”

*Buek Amendment to the Haydea~Cartwright Federal
Ald Aels

egection 10, (8} That all taxes levied by
apy Stats, Territory or the District of Coluabia
with respect to or wmeanmured by, sale, purchases,
storage or use of gesoline or other motor vohiclo
fuels may de levied, in the same manner and to the
same oxtent, with respsct to suc 819 when 80

P
service stores, &o 8 tions,
licensed traders, and other alnilar agencies,located
on United Statss Military or other roucrvationa when
such fuels are not for the exclusive uss of tho
United States. Such taxes, 80 levied, shall be paiéd
to the proper taxing authoritiss of the State, Terri-
tory or the District of Columbla, within whose dorders
the §oaarvntions affected may be located. (Emphasis
ours

*(b) The officer in charge of such reservation
shall, on or before the fifteenth day of sach month,
submit a written statement to tha proper taxing au-
thorities of ths State, Territory or the Distriet of
Columbia within whose boarders the reservation is
located, showing the amount of such motor fuel with
rolpaot to which texes are payable under sub-section
(a) for the precseding month.”

%o deem it important to keep in mind the purpose
and function of thess two statutes. Our State statute is a
taxing aot by virtue of which the Legislature within ius
constitutionsl powers has leviad an excise tax upon the firss
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"
sale, the first distridution, or the first use ig this
State, which is designated as an cccupatica or exolse
tax., The Hayden-Cartwright Federal Ald Act is a per-
missive or congressional grant of power to the State
to levy the tax upon certain agencies or instrumentali-
ties under Yederal jurisdiotion located on United States
military or naval ressrvations, which otherwise might be
exeapt under the Federal Coastitution. :

The obvious fntent of our statute is to levy the
tax against the user or eonsumer of motor fusl, dut the d&is-
Sridutor is constituted the 0ollacting agenay of the State
Tor the collection of the tax. It 1s clear that the tax ie
imposed upon only one sale or distridution and not upon sue-
cessive or subsequent sales or distridutions. This is olear
from the follewing part of the statutet

*In sach subssquent sale or distribution of
motor fuel upon which the tax of Your (4) cente
or gallon has deen gollected, the said tax shall
e added to the selling price, so that suoh tax
is paid ultimately by the person using or consum-
ing said motor fuel for the purpose of generating
power for the propulsion of any motor vehiocle up~
on the public highways of this Stats.”

We deem 1t helpful as we procesd to note certeain
definitions oontalned in Artiole 7065b-), Jjust as the court
diéd in the consideration of the case of State v, City of El
Paso (Supreme Court), 143 S, W. (24) 368, ia construlang our
motor fuel tax statute as it then existed and before it was
amended. Muoh sald in this ocase is not inappropriate in
considering eur present statuts. The court deemed it helpful
to note the definitions contained in the act, especially the
definition of the tax, which was the sane as eontsined in the
present eot, =nd 12 as follows;

"An occoupation or excise tax of 4¢ per gallon
of motor fusl or freotiocaal part thereef.”

The tax, by the express language of the statute, is
upon the first sale, first dlistridution, or first use of motor
fuel in this State. Uur preseant astatute deflnes a first sale
thus;

"rirst sale) shtall mesa the first sale or
dtetrivution {n this State of motor fuel refined,
blended, imported into, or in any other manner,
produeo& in, soquired or brought into this State.”
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Who under the statute initiates a first sale,
a distridution or use of motor fuel upon which the tax
is levied? The statute answars: (a) "distributor". who
is a "distridutor™® Again the statute answers as follows:

*Distributor shell mean and include every
person in this State who refines, distills, manu-
faotures, produces, bleands, or compounds motor
fuel or bdlended -nioriclu, or in any other manner
acquires or possesses motor fuel or blended mater-

ude every persen in s Jtate who
ships, tranaports, or imports any motor fusl or
blended material into this State and makes the
first sale, use, or distribation of in this
5?;%0 Eﬁc naIt term aball also Inciu&o every per-
soa 1n this State who produces or colleots the
1iquid residuent of natural gas, commonly known
as 4rip gasoline, or who is responsible for the
production or formation of said drip gasoline,
fiatentiocnally or otherwise, unless said produot
is totally destroyed or rendsred neutral as motor
fuel or as a product capable of use &s motor fuel
in this 3tate.” (Emphasis Ours)

In order that thsre be no loophele for escaps in
those instances whers the tax falls upon the first use or
distribution of motor fuel as distinguished from s first

, w8 &gain look to certain definitions contained 1n the
aot. These are ss follows;

The teram "user” shall be construed to mesn any
persoa who uses or consumes “liquefied gases™ and “other
1iquid fuels™ within this State in internal comdustion
englnes for the generation of power to propel motor vehi-
oles upon the pudblio highways of this 3tate.

"tDistribution' shall mean and include any
trapnsaoctions, other than a sale, in whieh ownership or
title to motor fuel, or any derivative of orude oll or
natural gaes, passes from one person to another,®

»'Person' shall mean sand inolude asvery individual,
firm, associeation, joint stook oompany, syndicate, copartner-
ship, eorperation (public, privete or municipal), trustses,
agenoy of receliver.” (Emphasis Qurs)
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"Dealer” shall mean aod include avery person
other-than a distridutor who engages in the dbusiness in
this State of distridbuting or selling motor fuel within
this State.”

To make sure that sertain terms used ia this
ect be uniformly understood aad uniformly applied, the
Leglslatures elected to define them, 2nd to these defini-
tions we must adbere.

Summarising further, what we have endeavorsd to
say 1s expressed by Justice Crita ia the case of State v.
City of X1 Paso, supra, as follows: :

"¥From the sesveral statutory provisioas it is
evident that the lLegislative {atent, as expressed
in the above statutes, i1s to imposa a motor fuel
tax of four ceats per gallon on the first ssle of
motor fuel, where such fuel 1is actually wseld ia
Texas. It is further evident that the lLegislature
intended to imposs a four eents per galloa usaer
tax on all motor fusl used on the pudlie highways
of this State in instaances where the user obtains
such motor fuel under such olrcumstantes thas no
ectual sale thereof Srenspires in Texas. Simpl

stated, when our motor fuel tax laws are read and
oonatrued &8 & Whols, Lt 18 evident Lhat the tax
s Jtate and

Anplifying further, a “distridutor” or "dealer"
way be not only & collecting agency in behalf of the State
for the solleotion of & tax upon the motor fuel distriduted
or sold by it, but a user of motor fuel upen its owa sccount;
in both instances, liadble to account for and pay the tax ss
provided in the statute to the Comptroller of Public Accounts,

¥e do oot construs the cass of Standard Oil Company
of Califoraias v. Johnson (United States Supreme Court), 86
L. B4, 1611, as holding thet 12 no event may the State levy an
exoisa tax on the sale, distribution, or use of motor fuel,but
1eft the question open if it should come to the court upon &
correct detarmination dy the Supreme Court of California of the
status of Post Exochanges snd Naval Stores as FYedersl instru-
sentalitien, Moreovear, it does notappiar {(a this case what
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recogaition, if any, was acoorded by the Court to the
Hayden~Cartwright Federal Ald Aot in reaching ivs
deoisiocn.

We, therefore, feel jJustified by the express pro-
visions of our motor fuel tax law ond the Haydea-Cartwright
Federal Ald Act, and the authority of State v. City of X1
Paso, supra, in holding that the delivery in Texas to & post
sxohange or naval store by a “distributor” constitutes a
first sale upon which the distridbutor should colleot and remit
the motor fuell tax, sxecept upon such motor fuel as used bx-
clusivaly by the United Statea Coverament. As we have noted,
however, the statute provides that in sach sudsequent sale or
distribution of motor fuel upon whioh the tax of 4¢ per galloen
has besn collected, the said tax shall be added %o the selling
price, so that such tax is peid ultimately by the person using
or coasuming said tax for fuel for the propulsion of any motor
vehicle upon the publio highways of this State, In other words,
& post exchange or naval store that had paid the tax to the
distributor and subsequently sells to the user, other than to
the United States Government, {s authorized under the law to
reimburse itself by collecting the tax from the ultimate user,

Ye trust we have made plain our views,

Yary truly yours
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