OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

. AYTOmHEY GaNEnAL

Honorablo George W, cox. M, D,
gtate Health Officer
Texas 8tate Board of Health

. Anstin, Texal

‘Dear s;r:

: Anhptated Civil Statutes,

r-at the 001w ssioners'! court of
; priate and expend

ts county for and in bdehalf

money from the gene al evenus o

of pudlic health and {tation \y in fts ocounty. By necessary
implication, said:.art 8 power to do tha things
for which sug --ney is\appn s 1+ 6., the furtherance
of. puhlio hé and sanitat A _
‘ - AQ g8ge of C of Fort Worth v. Geor 108

8. W, (24) Q2% Refused) holds that the coIIectfon of

~ garbage & ;— mnttar by the City of Fort Worth from the
homes of nt.gf and the disposition of it when so ocol~

lected are govelmehita) funotions imposed upon the municipality
by law and ard in fupCherance of carrying into effect the Sani-
tary Code as congaifed in the general laws of this State. (Art.
4477, Yernon's Annotated Civil Statutes).

Such above bolding makes 1t clear that the oollection
and disposition of garbage is in furtherance of publioc heslth
and sanitation.

'In view of the forsgoing, we see no resson why a county
would not bé authorized to purchase any necessary interest in land
within such county for the publioc purpose of disposing of garbage

" ©ollected from the inhabitants of sald county.

€
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We now shall proceed on the question of such counties
right to condemn land for such purposes,

-  Article 3884a, Vernon's Annotated Civil Statutes, pro-
vides, in part, that the right of Eminent Domain is conferred upon
counties for the purpose of ocondemning and acquiring land, right-
of-way or easement in land, private or public, except property used
for cemetary purposes, whers sald land, right-of-way or easement is
necessary in the construection of Jjells, courthouses, hospitals,
delinquent and dependent schools, poor farms, libraries or for other

ublis purposes, where such purpose 1s now or may hereafter be au-
tEErIzeﬁ by the Constitution or statutes of this Stats, -
: In conatruing the undsrscored provisions of the next
above referred to Artiocle, it was held in the case of Malloy et al

v, Galveston countf, 42 8, W, (2a) 163, (writ refused) that ™if
the purpose for which the land is sought to be oondemned has been
declared a public purpose by & statute, then Article 32064a expressly

glves the county the right to acquire by condemnation the land neces-
sary for such purpose,” :

AB Artiocle 4418f, supra, and Article 4477, Vernon's
Annotated Civil Statutes, commonly known as the "Sanitary Code,”
both refer to and provide for the lmprovement of the sanitary con~
ditions in all parts of the State and of public health therein, we
are constrained to conclude that "sanitation” has been declared a
pnb%ie pgrposoAby‘atatutc and, as such, Inoludes "disposition of
garbage, ' :

. Therefore, it is the opinlon of this department that a
opunty wonld also have the right to acquire the land for such pur-
poses by condemnation under the provisions of Article 32684a, Ver-
non's Annotated Civil Statutes, et seq.

_However, we invite to your attention that in regard to
your question sald ocounty ocan oondemn only such easement as 1s
necessary for the purpose of garbage disposal. This is provided
by the terms of Artiocle 3270, Vernon's Annotated Civil Statutes,
which reads, in part, as followa:

"Except where otharwise expressly provided by
law, the right secured or to be secured to any corpora-
tion or other plaintiff in this State, in the manner
provided by this law, shall not be so construed as to
include the fee simple estate in lands, either public
or private * * *.»
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In support of the proposition next above dis- ‘
gussed, we refer you to Hill v, City of Bellville, 30 3, W,
(24) 407; and our ODMQWE_&ZWEWWreIn oited,
a ¢copyY of whioch we are attaching hereto,

Truasting we have satisfactorily answered your quss-
tion, we are

Yours very truly
/i PRINED

OPINION ATTORNEY GENERAL OF TEXAS
EX

oy otbet L LiTomiis .

Rovert L, Lattimore, Jr.
Assistant
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