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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
- AusTIN 11
GROVER SELLERS July 28, 19“
- )
ATTORMNEY GeNErdL
| Honoreble George i. 3heppard
comptroller of Public .ccounts
Austin 11, Texss
; Opinion No.
pear Sir:
Re; Sinclair
for tax upon
Tep sed by it in
the pe ¢ of its ocon-
tract with b Reservs
ompeany.
Your opinion requeft e\2}, 1944, reads as
follows: A

I amn onclosing GODy pyontrasct en-
tered into by apd ubber Reserve
. R the Recon-
ahl the Sin-
Qhioll wes or-
¥ Refining

mAnufaoture buta-
b 1n the nanu-

P

‘-xna, and all machinery,
facilities and squipment used
on\therewith and the site upon .
the plant 1a looated is owned by the
nt Lorporation snd has been leased
r Rubber, Inc., for the fore-
o3 for a period of five years.

— e & &

, "The contract specifioally provides that
! all perscons managing end operating the plant

- or engaged in the performance of this ocontract
by Binclair Kubber Inc., shall he employed or
retained by the csontractor and shall not be
.employees of Heserve for any purpose whatso-
ever.

-
e°""“"Nl¢.m'rlov«| 19 7C BE CONSTRUED AS A DEFPARTMENTAL ©FINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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gonoreb;e George H. Sheppard, pege 2

) "The lubber [eserve Company azrees to fur-
nish the Sincleir :lubber Inc., hereinafter ro-
ferred to as contractor, with suffiolent work-
inz capitsl to meet contractor's costs of opera-
tion end to psy sll the costs of opsration enu~
merated in the contraot.

*The contreet proviies the contrector will
perfora its obligation withoat profit to itselr
end without suffering or incurrianjg ony loss.

The title to any snd all propertiss acquired or
used In connection with the oporation of the
plent, the cost of which is pald by the Rubber
Regerve, vests directly in the Liubber Reserve

or Defeanse Ilant Corporation, &s the respeetive
fnterests of ezch mey appezr. LAmounts covering
royalties in connection with the operation of ‘

“the plent ie included in the ocatreotor's

*gostat! not to excoed one-oizhth of a cent
(50.125) per pound of butediene proluced for

-anpd deilvercd to the Rubber Reserve (ompany, or

unier certein conditions threc-sixteenths of &
gent per pound. : ' _

®*The contractor is givén authority in the

| eontrect to sell conmmereially, for the eccount

of HLubber Heserve Company, oertein by-produats
eni residues which are acquired ia processing
the cherging stocks ints butgdicne unil it s
glven authcrlty to sell commerclislly the fine
$shed butedlens not soceptable to Zubbsr Re-
serve Ccempany. The proceeds collecied from
such seles sholl be dedunzted from contraotor's
eosts of opsration. -

S nghen the full operation of the plant 1is
not required for the proluctlicn of butallene
for Rubber neserve Company, the Contractor many,
with conssnt of Rubber Reserve Czampany, operats
the plsnt for its own sccouat snld at its own

" gost ani cxpease for the preduction of butadiens

or otherwise during sueh periods,

"The GContractor, Sinclelr itudbder, Inc,,
through its Attorncys, Saker, Botts, Andrews &
wharton, of Fouston, has sivised us that it is
of the opinion thet the &zcnoy connectlon eof
the Sinclair Ruvbsr, Inc,, with_the Rubbsr Re-
serve Coapany and tle Defense Plant Corperstiion,
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Honorable George H. Sheppard, page 3
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Federal $nstrumentalitics, clearly exenmpts said
eontraotor £rom the Texas notor fuel use tax.

‘a.n opinion fronm you or amplification of
your Opinions 0-4389 end 0-5309-A ham been re-
quested, I au enoclosing together with copy of
-the gontract, the correeponience with Beker,
Botts, iZndrews end Wharton and respectfully re-
quest your oplnion as to wiether or not the
Sinclalir kubber, Ino., 1s subject to the use
tax upon motor fue) used by it upon the pudblic
‘highways in the performance of its coantrsot
with Rubber Reserve Coupeny.”

. In our Cpinions 0-4389 and 0-530GA, this department
ruled that certsin cost-plus ocontractors enzaged in the pere
formznoe Of various functions for the federel government are
liable for the tax upon motor fuels used in connection with
such work. With but one exception, the terms of the con-
trects involved in these oplnlions gre virtually identicel
with the terms of the contract between Sinclalr Rubber, Inec.,
end the Rubber Reserve Company. Thus, in all of these con-
traots, the title to supplies purchesed by the eontrsctors
vests in en agenoy of the federsl governaeat, but, subjeot
to en optionsl right on the part of such agency, the pur-
oheses are made in the names of the coniractors snd the ocon-
tractors obligate only themselves in nmaking such purchases,
loreover, in sll of these contracts, the persons employed by
the contractors are employees of the contrmotors rather than
of an egency of the federal government; and the work which
is performed by the contrectors anl the manner of its per-
forrence are singulerly free from any control exercised by
the fcderal government. The one significent difference he-
tween the instant oontract and those previously conclidered
13 that in tke present situation the contractor performs the
work at no profit to himselfl, while in the prior contracts
the contrectors received profits of various kindse. It re-
neins to be seon whether this dirference sulfices to exenpt
8inclair RuLber, Inc., from payment of the motor fuels tax.

In our prior opinions, the 1icbility of the con-
tructores hes been prediceted upon the cases of Alsbena v,
Xng & Boozer, 62 Sup. Ct. 43, 86 L. Fd, 1, Curry v. United
States, 62 Sup. Ct. 4, 86 L. Fd. 9, end Jenes v, Drevo
Contractinzg Co., 58 Sup. Ct. 208, 82 L. kd. 155. In necne
of these cases has the Suprene Court mentioned the existence
¢l o profit =2 s rescon for laposing liebility upon a person
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Honoreble George'B. Shéppard, page &

who is perforaing e contreet with the foderal goveromsat.
Rather, the desterminative factor has been whether the con-
tractor acts as sn agent of the United States or es en in-
,dependent contractor, &nd the declsions in these ceses are
to the elfect that contrectors of the type here under con-
sideretion are inlependent contractors rather then nmere
sgents or servants, It is true that in ell of these cases
the contraoctors heve received a profit Tor their labdbor;
Rowever, we feel that this factor in no way aontributed to
their status as independent contractors, Ve feel thet it
is a strenge docirice which would ssy thst e person who
performs certuin work in a certain manner for profit is an
independent contractor while endsther person who perforcs
ldentical work in an identloal meanner but without profit
{8 an agent or servant. Conseguently, it is our opinion
that the dcclisions in the sbove~clted ceses control the
instant situstion end that Sinocleir iubber, Inec., is lia-
ble for the tsx upon =otor fuels used by it in the per-
formance of $is contract with Rubber Reeerve Conpeny.

Counsel for the taxpeyer have suzgested thet

these cases have been overruled by the recent decision of
-the Supreme Court in United Staten end MYesta Maochkine Conm-
pany v. County of Allegheny, Pennsylvania, 88 L. Ed. 845.
The entirely different fact situation in this case, coupled
with the faot thst the Supreme Court expressly distinguished
the lesta case froa the ceses above clted, persusdes us that
the Liecta casc in no way touchea or 1nr1uenccn the guestion
Under cansidoration.

Trustiny thet the toregolna rully enswers your \J
lnquiry, we are .

. Yourq veory truly,

'A‘I‘Tonnz‘i’ GYNERAL OF TEX.AS

B,?QMLMQ,Q

R. Desan Yoorheal
Assistaent
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