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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATTomuEY GenendL

Honorable H, A. Hodges
county suditor, Williamson County -
Georgetown, Texas . . *

vear Sir: - . Opinion No, 0-81 :

Re: Fees of Constableiin
urvine-qg.oous and
attending &n-aexamiring
court in the examination
ot dfelony case, and

/'a rela ed matter,

Your letter of Ji y b 1944. »requesting the opinion

cf this department on the qued 1onr stated t.here:ln is, in part,
as follows: -

IR tﬁo on ablo 1 ’led to a fao
for taking Yjond in a Xglo dins Trial in

the Justice Couﬁ'\t the };eins for the purpose

of bdbinding t defi ppear before the Grand
Jury? )

" MIfghe Condtable 4% entitled to a fee for
taking apond in a Felony Examining Trial what is
;the ‘amount aht\under what article of the Statutes?

'\
.n

" This 'boun‘ty 1s under the Officers Salary Law
\d X County afficers mid a salary end the Precinct
Orfih_ers -are pald by fees, and mors than 3000 votes
are cugt in the general elections.,

*Aart. 1029 CCP, Felony fees, does not give an
amount to be paid either the Sheriff or Constable
for taking bonds but article 1065 CCP allows $1.50 to

bherirf or Conatable for taking dond in a MISDELEANOR
case.

"In my opinion the Constable is not entitled
t0o a fee for taking bood in a Felony Examinling Trial
and I have deducted such charges from the acoounts,

however I shall be pleased to have your opinion in
tne watter, "

- ® OR FIRST ATE|ST,
SIS ATION IR "D OL SCNBTALED &S & DESARPTMENTAL OPINICN UNLESS APPFOVED BY THE ATTORNEY SENE AL D ' [}
us T 5 oL T
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Article 1020, Vernon's annotated Code of Criminal
Srocedure, provides, in part:

n% * * gheriffs and constables serving pro- -
coss and attending any examining court in the examine
ation of any felony case, shall be entitled to such
fees as are fixed dy law for similar services in mis-
demeanor cases in county court to be paid by the State,
not to exceed four and no/100 ($4.00) dollars in any
one cases, and mileage actually and necessarlly traveled
in going to the place of arrest, and for oconveying the
prisoner or prisoners to jall as provided in Articles
1029 and 1030, Code of Criminal Procedure, as the
facts may be, but no mileage whatever shall be paid
for summoning or attaching witnesses in the county
where the case is pending. Provided no Sheriff or
Constable shall receive from the State any additional
mileage for any subsequent arrest of the defendant in
the same case, or in any other case in an examining
court or in any districu court based upon the same
charge or upon the same ¢risifal aot, or going out of
the same oriminal transaotion, whether the arrest is
made with or without a warrant, or before or after
‘indictment, and in no event shball he be allowed to
duplicate his fees for miia~ge for making arrests
with or without warrant, or when two or more warrants
of arrest ar oapiases are served or could have been
served on the same defendant on any one day. * * **

Artiocle 1065, Vernon's Annotated Code of Criminal
Procedure, allows certain feea for definite services performed
which shall be paid the Sheriff or other psace officer performing
the same services in misdemsanor cases, It will be noted that
Article 1020, supra, provides, in effeot, that the Sherliff or
Constable serving process and attending any examining court in
the e xamination of any felony case shall be entitled to such fees
as are rixed by law for similar services in misdemeanor cases in
county ocourt, provided, such fee shall not exceed four dollars in
any one oase, and mileage actually and necessarily traveled in go-
ing to the place of arrest, and for conveying the prisomer or
prisoners to Jjall as provi&ed in Artiocle 1029 and article 1030,
Code of Criminal Procedure, as the facts may be, Willlamson County
has a population of 41,6898 inhabitants aceording to the 1940 Federal
Census, Therefore, irticle 1029, Vernon's innotated Code of Crimimal
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Procedure, is applicable to said county,

article 1065, Vernon's annotated Code of Criminal
Procedure, provides, in part:

"The following fees shall be allowed the
saeriff, or other peace officer performing the
same servioces in misdemeanor cases, to be taxed
agoinst the defe_dant on conviction:

"l. For executing each warrant of arrest or
capias, or making arrest without warraant, two dol-
lars.

"2. For summoning each witness, seventy-five
vents. : :

"3. For serving any writ not otherwise provided
for, one dollar,

"4, For taking and approving each bond, and re-
turning the same to the court house, when necessary,
one dollar and fifty cents, ‘

"5, For each oommitment or release, one dollar.

" ok x Aw

Seotion 17 of Article 3912e, Vernonts Annotaited Civil
Statutes, reads, in part:

"The term *'precinct officers' as used in this Act
means justices of the pace and constables., * * * In
counties wherein the county officers named in this Act
are compensated on the basis of an annual salary, the
State of Texas shall not be charged with and shall not
pay any fee or comulssion to any precinct officer for
any services by him performed, but said officer shall be
zaid by the ocounty out of the Officers' S8alary Fund such
fees and commission as would otherwise be paid him by the
steta for such services,”
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Artiole 1020, Vernon's Annotated Code of Criminal
2roocedure, was azended in 1933, and Seoction 17 of Article 3912e
was amended in 1927, Therefore, Jsotion 17 of Article 3912e
1s controlling as to whom shall pay the above mentioned fees.

In view of the foregoing statutes, you are respect-
fully advised that it is the opinion of this department that
the Constable is entitled to a fee for taking a bond in a felony
exapining trial and the amount of such fee 18 $1.50 as allowed
by article 1063, supra; the oonatadble is entitled to such fees
23 are fixed by law for similar services in misdemeanor cases
in county court for serving process and attending any examining
court in the examination of any felony case, Drovidod such fee
shall not exceed $4.00 in any one case, and mileage aotually
and necessarily traveled in going to the place of arrest, and
for oonveying the prisoner or prisoners to jail as provided in
«rticle 1029, Vernon's annotated Code of Criminal Procedure,
otated differently, it is the opinion of this department that
in counties where the county officials ars compensated on a
salary basis and the precinot officers are compensated on a fee
bagsis, the constable is entitled to the atatutory fees for all
services aoctually performed by him in felony cases handled in
tie examining court, subjeot to the above mentioned limitations,
and said fees are to bs paid the oconstable by the county out of
the Officersa' Salary Fund when fees would otherwise be paid him
by the State for such servioces. However, before the oonstable
is entitled to recelve the above mentioned fees the defendant
aust be indioted by the grand Jjury. Under the provisions of
article 1019, Vermon's Annoteted Code of Criminal Procedure, and
Section 17, article 3912e, Veroon's innotated Civil Statutes, if
the defendant is indioted for a felony and upon oconviction hil
punishment is by fine or confinement in the county jall, or by
both such fine and confinement in the county jail, or conrvicted
of a misdemeanor, no ooats shall be paid bg e ocounty to the
constable, "All costs in such cases shall be taxed, assessed
and colleoted as in misdemesanor cases, Under the provisions of
artiole 1027, Vernon's Annotated Code of Criminal Procedure and
Section 17 of Article 3912e, Vernon's Annotated Civil Statutes,
in all cases where a defendant is indicted for a felony but under
the indictment he may be oconvicted of a misdemeanor or a fslony,
and the punishment which may be assessed is a fine, jall sentence
or both, such fine and imprisonment in jail, the coury shall pay
no fees to the constable except where the defendant 1s indioted
for the offense of murder, until the case has been finally disposed
of in the trial ocourt,

Yours very truly

. ATTORNEY GENERAL OF TEXAS
APPRIVED M LLets

OPINION
COMKITTER] Ardell Willlams

A8sistant

nY.
SHAVEMAN
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