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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATYORNEY GENERAL

norable 0. P, Lookhart,Chairman
ard of Imsurance Commisaiconers
stin, Texas

ar Sir: Opinion Mo. O
Re: Under the fao

Company of 8
the 11 Workers Inter-

'Ho are in
+ above matter, £

leage seo excerpts from
& oontraot betyes thecRepubl,io 011 Refining Com-
- pany of Texas City,\Icxas ‘end the 011 Workers
Inte t{ogal Unixn,‘which the former has submit-
“to 8% Departhent with the inquiry as to
wHether nefitsn,tqr“ asickness and acoident
the ein provi ed are such as would constitute an

nos by the, oil refining company and 8s 3
W ohibited under our 1.nsu::'anco :
ti .

please advise nme whether such an
agreema an insurance contract.”

The excerpts from the gontract referred to and which
enclose ere as follovs:

“ARTICLE X1

"(Aocident and Slokness Benefits)

"Section 1. Effective as of tho date of thila
agreegent an employee who has thereafter completed

ATION 1S TO BE CONSTRUED AS A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORMEY GEINERAL OR FIRST ASSISTANT
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81x months of continuous service shall be entitled
to sick leave benefits in sccordance with the fol-
loving schedule:

Upon Completion of Continuocus

Service ofs Maximumn Benefits Alloved:
81x months to three years Four wveelrs

Thres years Five veeks

Four yeers 3ix wveeks

Five years Seven weeks

Six years _ Eight veoks

Seven years Rine weeks

Eight yesrs ' Ten weeks

Nine yoars Eleven woeks

Ten years or more Twelve veeks

"Section 2. Exceptions:

(a) An employee shall not be eititled to siok leave
benefits under this Article if his illness or injury
vas due tos

) His wilful 1ntention to injure himself or
another

2) Veneresl disease
Intoxication
Use of habit forming drugs ’
Misconduct

(b) An employes shall not be entitled to sick leave
benefits under this Article .f an i1llavas or scoident
oocurs while:

2) The employee it absent due to & lay-off
3) An employee 1s on a suspension

"ARTICLE XX
_ (Acoidenit and SIckness Benefits)

"section 3. Computation of Benefits:

The amount of weekly sick leave benefit shall
be computed by multiplylng the employee's estab-
1ished straight time hourly rate of pay times the
number of hours in the employec'!s established work
week. Fraoctions of the work vetk shall he copputoed
on the basis that the numbey of days of siock leave

!1; The employee i# on lesve of &bsence
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benefit bears to the number of days in the employee's
eatablished work veek times the amount determined =
above. Siok leave benefits shall be pald in eccords
ance with the established pay periods. '

"Section 4. Every eligidle employee vho is
absent from duty on account of sickness or injury
shall immediately notify the Industrlal Relations
Depantoent, and the employee wili not receive bene-~
fits as provided in this plan for the time lost pre-
vious to such notioce.

"Seation 5. Limitations

(a) Por the first three scheduled working days
af'ter proper notice has beon givea in aocccrdance
with Section 4 of this Article, there skall be no
sick benefit paild unless the sickness sxtends into
the fourth scheduled woriking day, in which ocese pay~
ment shall include the first three scheduled worklng
days. ,

(b) ®o employee will be entitled to benefits during
any anniveraary yeay greater than the totsl number
of weeks shown by the schedule in Secticn 1. Unused
benefita during any anniversary year wusy not be car-
ried over from one year to another.

(¢) If an employee entitled to benelity as provided
in this Article is absent as a presult of an occupa-
tional 1llness or an industrial uccldent sll the sick
beneofit provisions in this article wlil apply. Pro-
vided, howvever, thst the Coupany shall be credited
with the compensation insurance paymeunt to an employee
subject to this Article in dlacharging the Compunyte
obligatlion to an employee under this Article,

(d) If any law 1s enacted that provides {ox any

or all of the benefits covered by thia Article, then
the Company shall be credited with the amount of such
benefits in dlscharging the Compeny!s obiigetion to
an exmplcyee aa provided for in thia aArtlcle.

(e) Weekly benefits provided by the Group Insurance
plan carried by this Compeny shall be cancelled aa
of the effective cate Oof this Agreement.
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"Seation 6. Records

_ "In the spplication of this Article, the redords
of the Compeny shanll by canclusive in determining the

employeets length of sorvice, salary, wvages and amount
of benefito to whioh he ia entitled.

- "seotion T. Cancellation of Bonsfits:

"An esmployee shall lose all bensfits provided
by this Article for tha following reasonsy

a) Resligns
) Discharged for csuse

0) Accepts other emloyment during a leeve of
absence, (except as expresaly approved by the Cowmpany).
id; Cverstays his loave of abeence ,

‘e Ahgent without leave for three consecutive vorke

g days - ‘

(f) Having been laid off and having theresfter been
offered employment by the Company direstly or by notioce
to the Union, and he does not within rive (5) vorking

- days thereafter give notlce of scceptance of euch em-
= ~ ployment, apd within another five (5) working days

- after giving such notice falls to eppear at the Plent

. ready for worik., _ _
i (g) Is laid off for ocne hundred elghty (180) calenday

da
(his Is off duty for one cslendar yosr or mare due to
non-ocoupational sickness or lnjury.

"section 8. It i3 agreed thot any sbuse of this
Ag:icle by an eamployee shall mean his immediste dis-
charge. _

"sgction 9. An employee cannot collect the benee
fits of this Article end the beneflitos of frticle IX
at the sane times,

"sgotion 10. An employee wvho 18 iajursd in the
refinery snd is sent home because of such injury shall
receive pay ot his regulsr hourly rsto for the talance
of the employea's scheduled work-3ay, on vhich ths in-
Jury ocourred.”

Article 4716 of Vernon's Annotated Roviaed Civil Statutes
is in part as follcowsts

T T e cnn e 1m s it ST R S T ST
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" « « An acoident insurance oompany shall
be deemed to be & corporation doing dbusiness under
- any ochartsr involving the payment of money or other
thing of value, conditicned upon the injury, dissblie-
ment or death of persons resulting from traveling or
general sccidents by land or water. 4 heslth insur-
ance company shall be deemed to be a ocorporetion
doing business under any charter involving the pay-
ment of any amount of money or other thing of value,
‘gonditioned upon loss by reason of disability due to
sickness or ill~health. . . ." , - :

The word "insurance" is defined in 24 Tex. Juris.,

P. 650, as follows: .

“tInsurance! i3 & vord of comprehensive and
varied meaning. In e general sense, the term sig-
nifies an agreement, for a consideration, to pay a
sum of money upon the happening of & particular event
oy contingency, or indesmifying for less in respect
of a speaified subject by speclified perils; in other
words, an undertsking by one party, usuelly cazlled
the insurer, to proteot the other party, generally
designated as the insured or the assured, from leoss
arising from named risks, for the consideration and
upon the terms and under the conditions recited.”

The word "insurance" is defined in 32 Corpus Juris,,

P. 975, as follows:

“Bpoadly defired, insurance 1s a contraoct by
vhich one party, for a compensation called the pre-
mium, aasumes partioular risks of the other party
and promises to pay to him or ls nominee a certain
or ascertainable sum of money on a specifiied con-
tingency. As regards property and liebllity insur-
ance, 1t is a contraot by which one party promises
on & gonsideration to compensate or reimburse the
other if he shall suffer loss f{rom a aspecified
cause, or to guarantee or indemnify or securs hinm
against loss from that cause. With some exceptions,
particularly is a contract of indemnity. The term
insurance denotes also the act of insuring by the
contract here defined, as well as the system of
business of which such contracts are the character-
istic and vital element."®

005
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It will be noted that the obove quoted definitions
of "insurance” contain two spaoific agreecments, one by the in-
swed tO pay & ¢casideration or premiun £2» the bensfits he s
to receive, and the cther by the iusurer to indeanify. the insured
against loas upon the happeaing of & partiouler oontingsroy.
Neither of these egreements apposrs in the above quoted excernis
from the gontruct referred tu by.you, in fect it 19 eviduut that
such exceprpts conbuln ucthing wore thaz ca olfer o sgreciwnt on
the part of Repudlic Cil Hefining Ccmparny of Yexas to pay addt-
ticnal coupensatica to 1is om:loyees vwii: whall render contlinunous
scrvicou Ior & apaclficd poridd of tinme. Such an agrecnent 17
scoewhat skin to those govering tho poymoent of 2 bonus fop sere
vices previously porforued upea tho wlersteading that sewe saonld
te pald under cortein maaed cunditlony, and in raeagard to vhlen the
Supreme Courtd of Missouri wude iho folluwing statewsnt in the case
of Futnem v. Juvenile 3hog Sorp., +3 &0 e M., W12

"The payisnt of 8 bonus, ¥hen cporoprlately

guthorized, 1s not 1n 1iself o foaud upon disseant-
ipz steckholdors. Lhe przotice hre decome common
among lexge employers, and lende Lo gtimlate loyally,
faithfulness, astivity, and caeray e ecuploveea, anc
given them a real iatersat in thoe Dusiness of the e
ployer boyond {oe crtenl ¢f auch quulities yo. ooandbly
to be oxpeched whero a dulinite end enfluctusting coo-
pansation 45 all such eiwployesa hive the might o2 '
anticipate. The satural Lendensy of 2 bBonui, the
zmount of vhich 13 coentingzedl upca »psiits, is to
bulld up that Quelity knowmr as e3npdl Co cCcrps. it
terds to produce profits heyond viatl oay clharwice to
expected. [ounce, vicre tho amuutl o the bines is not
uareasanatbiy lurge, 1t tenody vo lucieaze the profits
of the employer us woll uy this compeusaibion of tho ¢
caployed. it teads vo nake ouployees 1e38 wastefml
of materialy end asre walchaful o7 the interosta of
the employer, botaude employcny LlePelyy GOL86IWe
thelr ova interests. IL tougu o holid exporicncad
erployecs in gervice, when cupioyment 1o plentiiul
und ecploycelsd scawcs, amvd €O pedace tho snnuel (urh-
cvor of luvowr, therciry oorklns Joi nanwaancs in the
persocnnel of cmployces, avoidy i agcoaslty «f amd

sa3 incurpcd in trelalong aew recryalta, and Dallas
un the sverago skill and eolifuclency of thocs eagloyau.
ALY theae talngs ave Lo Hho oJsiloab advenlsge of the
arnloyor.
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"In one form or another the practice 1s
hoary with age. The farmer knows that the promlse
to bis hired men of quitting early and the loan of
a horse and buggy for the evening off will produce
8 blpg dayt's work long before the early qultting
time. The teacher knows that the prospect of s
half holiday, if there are no cases of tordiness,
vill insure the early arrival st school of every
pupil, upon pain of the displeasure of his fellow
students. 8o it i1s in industry. An expected bonus
based upon resulta tends to discourage and expose
. employees who are inclined to be lazy, thoughtless,
! inefficlent, and wasteful. Experience has demon-

‘ strated that the payment of a bonus works to the
benefit of employer and employee alike and, within
reasonable bounds, is advantagecus to stockholders
of corporations employing labor. Courts have recog-
nized this gdc have glven their sanction to the
practice. . ."

39 corpus Jur.s., Sec. 192, pp. 1%3-14%, lays down
the following rules:

"The right of an employee to compensation
rests in general upon the performance of services,
under an agreement, express or implied, that com-
pensation shall be had therefor, slthough there
necd be no definite agreement as to the amount
thereof. However, by express agrecuent df the
parties, the employeé may Do entitlec To compen-
gatlion for a perlod or time during which no ser-
vices ere rendered. In The ¢as¢ of &n express
agreement As Lo compensstion, its terms control."
(emphasis added) -

And Section 196, pages 147-148 thereof is in part
as follows:

An employee is not entitled to recover for
lost time where there is no agreement to that ef-
fect, or where the contract of employment alliocws
compensation only for the days the employee works.
Wwhere the employee is glven a vacatlon with pay,
or a leave of absencels granted, . . . the employee
is entitled to his wages for the time off."

RS .1 e T e
TR g e o LRI

TN e e B 50 ge e B o] Bk e A R TR T AT T T e




Hon. O. P. Lockhart, Page 8

In the cese of Missourl, K. & T. Ry. Co. of Texas
v. Bryant, 178 8. W. 635, vrit refused, the Court had under
consideration the right of an assistant general manaier of the
railvay-oomwpany to recover the balance of salary cleimed to be
due for time spent on leave of abzence due to slokness. In af-
firming judgment therefor, the Court of Civil Appeals held that,
since the absencs was authoriged and granted in good faith by
an officer who had authority so to do, and the authoriesation of
seld leave having expressly provided that such salary should be
dravn during the period of leave, the assistant general manager .
was entitled to pay for the (ime coversd by such leave of ebaence.

Under the rules of law above referred to, the question
of pay during time off duty by reeson of sicimess or acoldent
under the terms and conditions expressed in the excerpts set out
-would, in our opinion, not be a matter of insuramse, auch excerpts
showing no more than an agreement to pay extra compensation for
continuous services. It is our cpinlon, therefore, thot your
question should be ansvered 1n the negative.

Trusting that this satisfactorily ansvers your inquiry,

we remaln
" Yours very truly
ATTORNEY GENERAL OF TEXAS _
. By op. X, ﬁ«M_Q,&C’
' : . W. Basaseft
Aasistant
JWB:fb
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