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' pear Sir: Opinion Ko, 0-6)¥28
Re: COnsidorati n & throe ques -~

tions /O ninky the recyocling
Agro“- on of Article 7047,
This Department has mog syeX, your re-
quest for opinion conoceraing ¢ of" Article

7047b, which provides;

*. « « provided that noty { any other pro-
vision herein to the oonPRary fo gas i3 processed
for its liquid h pontedt and the residue

gas 1s returned N D\nethods to the same gas-
~ producing forpdtior . g\ thé land from vhich
- the gas 1s produysed, g vPlue of such gas

axe person oy concern is both producer of
0f q reoycling plant, will the tax acorue on

) 'Re grosg’/valde of all products, dbased upon the value

e of refined products’, such as aviation gasoline, solvents, etoc.,

i’ extracted, woparpled and saved? .

It ahould be noted at the outset that the tax levied
by Artiola TO4TH 1is a- severance tax. This statute contains the
following languages “There is hereby levied an occupation tax

§. on'the business or ocgupation of produsi as within this State.
. «essA tax shall be paid by each producer on the amount of gas
roduoad ¢ o o equivalen to 5. g per cont of the market value...
as a en produced.” (Emphasis ours)
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The reoycling provision of the atatute merely provides
the method of determining the market value of the original gas
as produced. Davis, Inc. v. State, 180 8.W. (24) %29, 433. oOnly
the producer thereof is taxed, not the refiner.

In order to understand properly the intention of the
Legislature in enacting this statute, it is necessary to look
into the history of o{uling plants. The original gas tax stat-
ute vas passed in 1931, and neither it nor the amendment of 1936
oontained any special provision ;tplzlng'to oyoling planta. It
vas not until the amendment of 1981 that the recyoling provision
vas added. (The wvords 'oyolégg; and "recycling” are used herein
as defined in Opinien No. O- .) _

' The first recyoling plants vere constructed end put into
operation in 1938, These first plants produced condensate or dis-
tillate, rav unfinished produots, which vere marketed to refiners.

- Plant operators in time found that they oould manpfac-
ture finished products, and that the additional investmeant and
operating éxpense necessary rfor the manufacture of these products
vaye justified by the inorease in their market value. This was
the start of the general trend of oyoling plants to produce fin-
ished products. Because of the war, almost all cyeling plants
have been revamped to permit the manufacture of a variety of

Drodnctl .

: The cyoling plant operation consists of sorudbbing in-
coming rich vapors with absorption oil at pressures ranging up
to 2,000 pounds per square inch. The processed dry gas is then
compressed and returned to the formetion, wvhile the absorption
o1l containing the recovered heavier h{droclrbonl is stripped of
its content in one or a series of stills. %he reocovered con-
densate is then processed or refined by modern methods of dis-
tillation and fradtionation inte such produocts as mineral oil,
t:roahhs’and gasoline, and into butans, propane and ethane frao-
1ons, .

Cyoling plants can funotion either independently or
in complete or partial integration with refinery operations, A
oyoling plant operating independently of Tef'inery operations does
no more than extract the liquefiable hydroocarbons, vhich are then
delivered to a refinery for further treatment. '

' In oyoling plants partislly integrated with refinery
operations, the g:opana-othuno fraotion may be returned to the
reservoir, and the mixed butane fraotion is delivered to a re-
Linery., The heavier produots, however, are refined in refinery
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squipment added to the oycling unit, to yield a number of finished
’I‘Oduotl .

Cyocling plants completely integreted with refinery
operations return the ethane-propane mixture to the formation

" as before, vhile the butane fraction undergoes separation, in

expensive refinery equipment added to the oyocling unit, into
normal butane and isobutane. The heavier fraction is further
refined into & variety of finished products. (See J. M., Flaitz,
011 & Gas Journal, April 20, 194%%; Ducker and Dotterweioch, 01l
& Gas Journal, la, 11, 194%; James E. Pev, The 01l Weekly,

December 6, 1943,

, There are 300,000 or more g:uarﬂa chemical compounds
vhich may conceivadly be masde from the hydrocarbons in gas,
(011 & Gas Journal, January 21, 1943,) As Dr. Gustav Egloff,
the foremost hydrocarbon protagonist, said:

"If ve start vith methane gas alone, all of the
known synthetic products that man has produced in
organic chemistry can de derived, . ," .

It will be noted that in all types of oycling plants
above mentioned, the initial operation is the recovery of the
liquefriadle hydrocarbons, called condensate or distillate. The
recovered condensate 1s further processed by distillation and
fractionation ?rarining cperations) into the final finished
products. At the time of the passage of the amendment to Article
TOATY 1in 1941, thers was not a plant in operation vhich turned
out anything other than condensate, and & fev then more advanced
plants vhich obtained a partial recovery of the butane frection.
The integrated oyoling plants now in operstion over the State

i:_gzild such a variety of products, ranging from condensate to the

ghly refined products mentioned adove, with all atages of partial

© -refining f{n between, that it is not reasonably to be inferred that

the Legislature intended to base the tax upon the value of the

u;.inqhor refined produot.

" A similar Question has arisen in several jurisdictions,

including Texss, in regard to vhether the producer, who operates

& well, should pay royalty owners on the basis of the market walue
of gas a2 .gas, or on the basis of ocertain products vhioh he manu-
fagtured from the gas, A recent Texas osse is Danoiger 01l &
Refineries, Ino, v. Hammill Drilling Co., et sl., 171 8S.W. (24)
321, by the Supreme Court. In that oase Hammill assigned to Dan-
oiger & working intereszt in the lease in question, reserving to
itself an overriding royalty as follows: “Said Assignor hereby
retains as part of the consideration for this assi ht and

£ ahall be entitled to Teceive one twenty fourth (1/28th) of all
. the 01l, gas, casinghead gas, and other minerals produced, saved
E  and marketed at the prevailing price pald by major companies . . .
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the properties above described free and clear of operating
expenses if, as and when produced, saved and marketed. . .”

At the time of the assignment it was lmowvn that the
yells vhich had been drilled produced only sveet gas, and that
! there was no market in the viocinity at that time for sweet gas.
© panciger erected an expensive plant on the leased premises for
the purpose of separating the gas into its ocomponsnt parts.
fhe gas vas run through the plant, whers it was separated at
gonsidersble expense into these ocomponentss gasoline, gas-oil,
distillate, kerosene, butane, propane, and residue ges, Hammill
gued Denoiger for an ascounting, contending that it was entitled
to be paid 1/2kth of the gross receipts of all products menufac-
tured fronm gas produced on the premises. The court held
that under the contraoct Hammill was not entitled to have the
gss refined into some other commodity, but was bBound to acoept
peyments out of the gas as it vas then being produced from the
wvells. At page 323 the Court said: '

“If Danoiger was not required by the contract
to refine the o1l so produced, dy vhat provision
thereof is it required tc refine any of the other
products named therein?t Moreover, if scme of the .
products are to be refined, to vhat fineness are they
to be refined?” o :

™ VT "y *
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: In view of the varicus degrees of integration of oyoling

lants with refineries, as pointed'out above, this last qQuery by

‘the Supreme Court is most pert t in the oansideration of the
guestions presented by your request. Ce '
: At this point we wish to call your attel!

. 7057a, which levies an oocupation tax on oil / _
. 45, in many respects, analogous to Artiole TORTD. That statute
' levies a tax of "§.,125 per cent of the market value of said oil”.
- It has never been contended that the market value therein reoe .
. ferred tg nglnded the value of the fiaished products refined
. from said oil. ‘ S ,

- In the case of Davis, Inc. v. State, 180 8.w, (2a) 429,
: §h° contention “:1Md;a:h.t %lt“. Artielot'{ﬂ'rbti;.gmtmﬁ .:.d

> levying an ocoupation on oocoupation of refining liquids
L from gas, it 1s viclative of Section 35 of Article 1II of the
Btate Constitution, vhich provides: ‘ - .

"No bill ® & # ghall ocontain more than one sub-
jeot, vhich shall be expressed in its title, # & &%

Of this the court said:
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"We think the Aot is not subject to this objec-
tion, becsuse the ocoupation of rat.‘..nig ligidl from
48 18 no 0 X0d o s Srae & AO
”rovIHes That Tvhere gas is processed for its liquid
gydrooarhon content and the residus gas is returned
by recycling methods to the same gas-producing forma-
tion underlying the land fyom vhich the gas 1is pro-
* duced, the taxable value of such gas shall de three

- £4rths of the groas value of all (the) produocts ex-
tracted, separated and saved from such gas,' but
such quoted provision narog provides the method of
ascertaining the value of the original gas, and the

roducer thereof only is taxed, not the refiner,¥
%mﬁh ours) _

There is a final oonsideration vhich ve wish 0 advance.
geotion 1 of Afticle VIII of the fonstitutlion of the 3tate of
eoxas provides that all taxes shall be “equal and uniform". Sec-
tion 2 of said Artiocle VIII provides that “all occupation taxes
shall be equal and uniform upon the saaze class of subjects, ..."
merefore, 1t is the duty of the courts to place a eonstruction
on & taxing statute that will make the tax equal and uniform
upon &1l subjects of the same qlass, It 15 obvious that all
operators of oyeling plants who are also producers of gs are of
the same olass, and it i{s equally obvious that making the pro-
cessor, vho is also a refiner, pay a tax dased upon the value of
the refined products, and psrmitting the simple prooeasor to pay .
a tax based on the value of the unrefined sondensate would re- -
sult in harsh inequalities and complete lack of uniforzity. ZXven
if open to two such aonstruotions, that which gives the statute
validity, rather than the one vhich strikes it down, should ?o
applied. City of Waoo v. Landingham, 138 Tex. 156, 157 8.W. (24)
$ Western Co. et al., v. Sheppard, 1Bl S.W. (24) 850.

- In answer to your first question, therefors, you &re
advised that it is the opinion of this department that: in the
situation there presented, the tax should de based upon the market
value of 3/S5ths of the condensate or distillate extraoted, separat-
od and saved from such gas, and not upon the market value of the
refined, finished product. . , .

Your seoond question isg
' X .
Where the producer and the operator of the recycling

plant are not the same, hov will the wvklue of the gas be measured
in computing the tax? _

580
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It is indeed strange that, in the thirteen years
fexas has had & gas tax statute, only one case oconcerning it
nas reached the appellate courts. It is even more strange
yhen you consider the statute, vhioh certainly is noc model
of olarity or certainty. Consequently, it is most unfortu-
pate that when this cass reached the Supreme Court the issues
woere not so drawvn that the Court could clarify the intent of
the statute,

We spesak of the case of W. R, Davis, Ine. v, State,
180 8.W. (24) #29. There the producers contrected with Davis
to prooess the gas produced, and to return the residue to the
formation from vhich 41t had been taken, and in return gave
pDavis one-half of the gas products or distillate derived from
such gas, and retaining the other one-half of the produots.

Davis then made a oontract with the producers,
wheredy he purchased from them all of thelr one-bhalf interest

"in the oondensate or distillate extraoted from the gas. Under

this contract, Davis paid the producers $1.36 per barrel for
their product during May, 19481, and $1.4% for the remaining time

* ' involved in the suilt, Taxes were paid on 3/5 of all of the
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condensate recovered from the gas, computed at the value the
ssme as the price paid by Davis to the producers, i.e., at $1.36
and $1.%% per barrel. .

After purchasing the oondensate, Davis transported it
to Corpus Christi, vhere he scld 1t at prices ranging from $1.90
to $2.25 per barrel. The State sued Davis for taxss gomputed:
at the price received by him at Corpus Christi, less the cost of
transportation. K

... - The Suproun,coﬁrt dented tho'Btato'aﬁy,rioovory.fnty-
ing that the ssle in the flesld established & standard of walue
for the sondensate. At page 432 appears this languaget

- *"of oourse, the statute oon lates that the
purchase sontract between the purchaser and the
producer shall be a good faith agresment and free
from fraud and oollusion as regards the State's olaim,
for the taxes under this Act., When we view this Act
as & vhole, and especially when we consider the
definition of tmarket valus' therein ocontained, we
are convinced that it demonstrates a clear legis-
lative intention to make the good faith sale prioce

by the producer to the initial purchaser the standard
of value on vhich the purchaserts 1liability to

Ytate for taxes must be computed.® (Emphasis ours;
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' In arriving at this oonoiuién, the Court further oon-
‘sidered the portion of this atatute requiring the purchaser to
deduct the taxu from the purchase price. The Court said:

“The purchaser oolleots the tax from the pro-
duocer by deducting the amount thereof from the amount
of the purchase price. . . 4 reading of the part of
this statute last above mentioned would eertainly
make the purchaser liabdle to the State for the tax
levied by this Act against the produocer, computed on
. the value as ruontod the 100 ;1! !go! "EE‘E —

4 s Pt on ¢
oes no% con mputo that the pu:'chncr ahlll
pay the producer one prioce, dsduoct the tax &ue the
State at thlt price, keep the tax at that price .
: ugﬂga and then pay the Btnto & tax a tnothor
price." ﬁphnic ourJ

Therefore th. oontrcct botvun the u.tm' and tho
operator or the oyoi (ass i1t to & bona fide
sale made "at arm's 1 ength vill set. unit value eof the
product on whioch the tax is to be based. This is in oconfliot
with the ansver to Question VI of Opinien No. 0-3817, and over-
rules that portion of said opinioen.

Your thim question isg
' III

' ﬂhorc the concern is doth zroduaor and operator of the
reoyoling plant, and it is found that such concern has failed to
" remit the propsr tax, may the audit fee as provided in Bection

' Sormxcomw»mm«
Suti.qn & of Artiole TOATH providu in part:

o WPRS § o tna' producer of gas shall fail to remit the
L proper taXxes, penalties, and interest due, or any
' of them, the Comptroller ms{hoqpl.oy auwditors or

other persons to ascertain gorrect amount due,
and the Mucor of u shall be liable, as an ad-
oy e 0 ditional Ty, Yoasonablé expenses or
4 ' +the reasonable value or such servieces of resen-
tatives of the conptrolm ourred in suoh in-
vestigation and auditj...® (Zmphasis ours)




"+ 1iable for the audit fee.
¢+

gonorable George H. Sheppard, page 8

The vording of the statute is clear. As a producer,
the person or ooncern inquired adout in your third question is

3
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