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uonor;ble Bayne Jsttcrﬂ.vld
Firesen's Pension coutuionor
Aulttn, Texss :

Dear ur..mtt&tio?uu_' e

de who has previously
Jysical incapacity.

" —. w-d:dud lcrt. Ahe £ire ser-
Idpartamt 4nd vent" *¢o. work Tor e pri-
to. cAlter vorking'f n aAbsut one
opany: - 2o .eontractod - roulesis,
eans 'in’ene ' of the tuberenlosis sani-
‘Atate. Ao -has heen discharged from

a»oure e ocr r:lut.o to that effect.

- .. %Ihis pu-ty has hom Out. of tho uro service
for leas than five years and new dexiress to come
-badk-4nto the fire department vhich he left. In

.vyiew af 'the fact that the duties of rj.rucn are such
shat they are required $¢ fight fires in all kinls
.of -weather and the further fact that such conditions
are oopdugive t0 such allments as pneumonia and tuber-
culosis, ve wish to asks

COMMUNICATION (8 YO BE CONBTRUED AS A OEFARTMENTAL OFINION UNLESS APFROVED BY THE ATTORNEY GENIRAL OA FIRET ARGISTANTY
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*31, Does the local board have authority to re-
fuse this party further membership and
participation in the disabhility and re-
tirement system by reason of the fact, in
the Loard's opinion, that the party is an
extra hagzardous risk, if and when bhe is egain
re-euployed by the city as a firemant

‘@2, Would 1t be the duty of the Board to reject
wembership in the system to any fireman com-
ing into the fire service after the effective
date, who, after a physical examination, is

- found to possess physiocal disabilities that
would render hixm as an extra hazardous risk?

®a. S8hould the Firemen's Pencion Comxissioner, or

: does he have the authority to make rules and regu-
lations governing the above conditions under
authority granted him in the last sentence of
Section 19 of the Act?*

Bections 1 to 28, inclunmive, of Article g24%e¢, Vernon's
Annotated Civil Statutes, exbody the Firemen's Relief Pension
Fund lav, as enacted by the (5th Legislature, Acts of 1977, House
b11) Xa, 283.

Bection 8 of saild Article 6R24%e¢ provides as rollows;

*Un and af'ter the 1st day of April, 4. D, 18,
a person who has heen duly appointed and enrolled,
iﬁ% who has attained the aé%’o% rfifty-five (88)
years and who has gerved actively for a period of
twenty (20) years in some regularly organized fire
department in any city or town in this State now
within or that may come¢ within the provisions of
this Aot, in any rank, wvhether as wholly paid, part
paid or volunteer firemen shall be entitled to be
retired from such service or department and shall
be entitled to bhe paid from the Firemen'e Helief
and Retirement Fund of that eity or town, = monthly
pension equal to one-half of his average monthly sal-
ary not to exceed a maximum of One Hundred Dollars
($100) per wonth. Buch average monthly salary to be
based on the monthly average of his salary for the
five (B) year period preceding the date of such re-
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tirement; provided further, that if his average
monthly salary is Fifty Dollars ($§50) or less per
month or if & volunteer fireman with no salary,
he shall be entitled to a monthly pension Or re-
tirement allowance of Twenty-five Dollars ($25)."

The provisions of Section 7 of said Article apply
to any person serving as an active fireman duly enrolled in
any regularly active fire department in any city or town in
the State, now within, or that may hereafter come within the
provisions of said Act.

The provisions of Section 8 of said Article apply
to any duly enrolled member of any regularly organized active
fire department of any city or town now coming within, or that
ray hereafter come within, the provisions of said Act, as
therein limited.

Section 28 of sald Article reads aas follows:

*Yhenever used herein, the term 'Board'! or
tboard of Trustees' shall be deemed to mean snd
and refer to the Board of Firemen's Relief and
Retirement Fund Trustees.

"W¥henéver used herein, the term ‘firemen'
or 'fireman' shall be deemed to mean and in-
clude all active members of any regularly organ-
ized fire department of any incorporated city or
town of this State, having fire fighting equip-
ment or apparatus of the minimum value of One
Thousand Dollars ($1,000) or more vhether wholly
paid, partly paid and partly volunteer, or wholly
volunteer., All other members shall be deemod
honorary or inactive members and as such shall
not be entitled to any of the henefits provided
by this Act.

"WYhenever used herein, the terms ‘active fire-
men,' ‘active fireman,' or ‘active mexbers'! shall
be deemed t0 mean and include all paid firemen
who receive regular salaries as firemen and such
partly paid or volunteer firewen as in each calen-
dar year answer at least twenty-five (25) per cent
of all fire alarms and at least forty (40) per
cent of all drill or practice calls."
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Your attention is now directed Lo the clanse in
section 8, which reads *duly appointed and enrolled®, Atten-
tion is aleso directed to the clause "duly enrolled® in Sec-
tion 7, and the sane clause "duly enrolled”, in Section g of
said Article aforesaid. Vebster's New International Diction-
ury, second edition, gives, awong others, of the adverb duly,
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"properly”, and "as it (snything) ought to be*,

It thus appears that any fireman who has been duly
appointed and enrolled in some regularly organized fire de-
partmgent, as provided for in Section 6 of Article g24%e,
Bupra; or a person serving as an active fireman duly enrolled
in any regularly sactive rire department, as covered by the
provisions of Section 7 of said Article; or any duly enrolled
pexber of any regularly organized active fire department, as
covered by the provisions of Section 8 of said Article, comes
within and is covered by the provisions of said Article 6247%e,
when such firewan or persaon has ocomplied with the provisions

of the Firemen's Relief Pension Fund law in its other require-
nenim.

*Public officers and governmental and ad-
mini strative boards possecss only such powers
as are expressly conferred upon them by law or
are necessarily implied under powers 80 confer-
red, They cannot perforn acts not authorired
by existing law, # & & % «~.84 Tex: Jur., pp.
440-441, { @7.

*gtatutes which prescribe and limit the
exercise of official duty are striotly con-
strued in respect of the powers conferred
and the manner of their exercise, and suoch
pavers are not to be enlarged by construction.”
-~ Tex, Jul'., Pe 440, citirlg Ht’ym v. Sund-
berg, § Tex, 418,

"It 1is equally well settled, however, that
a lav which confers a power or imposes a duty
upon an eofficer or board carries with it by im-
plication the suthority to do such things as
are reasonably necessary to carry into effect
the power granted or the duty imposed ., --0¢
Tex. Jur. p., 444, clting suthorities. 8See VYon

Rogenberg v. Lovett, 177 8.W. 508 (Civ. Appl.)’
error rel,
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A careful reading of Article 824%¢, V. A. C, B., dis~
closes that the local Board referred to in your questions 1 and
2 has nefither express nor implied authority to deny the bene-
£it of the Firemen's Relief Pension Fund law to any fireman
who has been duly appointed and enrclied in any fire department
covered by said Article g243e, and who has met the other re-
quirements of said Firewen's Helief Penglon Fund law. Bince
the Legislature is the only constitutional authority wherehy =
law can be amended or repealed, it logically follows that no
governnental or administrative board has such authority.

. In view of the foregoing, your guestions 1 and 2 are
each answered in the negative.

The first part of Section 10 of Article 424%e, mipra,
reads as followsg

"For the purpeses of co-ordinating the re-
ports of the variocus boards of Firemen's Relief
and Hetirement Fund Truatees; to provide examina-
tion from time to time of the accounts of such
koarda; to deteraine and certify to the State
Treasurer such boards as shall, under provisions
of this Act, qualify for and bhe entitled to con-
secutive apportionment from said Firemen's Re-~
lief and HKetirewent Fund and to hear, determine,
and revier appeals from the decision or order of
any of such koards ¢f Trustees, there is hereny
created the office of Firesen's Pension Commnis-
sioner, whose office shall be 1ocat.ed in the City
of Austin, Texas, #» « & %

By subsequent provisions contained in said Section 19,
the Fireman'a Pension Commissioner provided for in such Seotion
is empovwered to make ruleas and regulations not otherwvige pro-
vided in said law, and to prepare forms for use by the various
boards of trustees, in order to assist in the work and duties
thereof. Said Soction also empowers such Copmissioner with
authority to examine the accounts and records of the various
boards of truatees. UOther duties not necessary to enumerate
are also required of said Comxissioner bty the provieions of
satd Scotion 19,

It thus appears that the office of Firerxen's Pension
Lonuiesioner was created for those purposes set forth and enu-~
merated in the first part of Section 19 aforesaid, and that his



(310)

uonarable bayne satterfield - page @

povers and duties as such are set forth in the entire Fire-
nen's Relief Pension Fund law, namely, Article 824%e, V.A.C.8.
Therefore, said Firemen's Pension Commissioner is only author-
ized Lo make rules and regulations, not otherwise provided in
said law, for the purpose of carrying out such powers as are
.expressly conferred upon him by lav, as well as those powers
‘which are necessarily implied from the powers 80 conferred.
lie cannot mamke rules and regulations not authorized by exist-
ing law.

Therefore, for the same reasons on vhich our ansvers

to yohr first two questions are based, your third question is
alsc answered in the negative,

very truly yours
ATTORNLY

Le B. Flewellen
Ausaistant _~
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