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Dear 3ir: Attention: W, T, Halr v

Opinfon No. 0-8175 ~~__ N\

Re: In a bond election in a“couaty
voting bofids. whereby a lien iy
created on the real estate“tkérein
situsted, are dhe voters in such
county-gualiried to vote under
Article~205%a, Revised Civil
Statutes thau render any xind of
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We are 1n receipt ol an optnian request signed by

Honorable W, T, Hblr; assisbdant COunty nttorney of Winkler County
reading as rollows.

A)
NN D)

s "In-a bond election 1n a county voting bonds
whnrnhwn l1an i3 Arnn'l'nﬁ’nn the resl assotate therein
aituated, are-the votes9 in such county qualiried to
vote under article 2955a, R. S. that render any kind
of property for taxation, or doces article 2955b cone
trol end in orde? to be qualified to vote such voters

musd, own and- render real estate for taxation before
they han vote in such election?

"ShriiI {2) page 1186, Border et al. v. abell
County Attorney.

"Seems to lean to Article 2955a, R, 8. and
disregard the validity of artiole 2955b, R.S, Howe
ever, since the validity of said .rticle is not
there definitely passed on and I cannot find any case
where the Supreme Court hos ruled on said .rticle, and
it appearling that there 1s some confliet between .irti-
cle 2955b, and cection 3a, of urticle 6 of the consti-
tutional provision adopted November 8th 1932, such
Seetion 3a, of .urticle 9, not specifying real estate,
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I am seeKing an opinion from your ofrlce.
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"S5.COND.

"Can Winkler County, Texas, vote bonds 1ln
the sum of Firty thousand dollars, and with the
proceeds derived from the sale of said bonds pur-
chase the surface right only to one hundred sixty
aores of land and thereon establish a county park;
the mineral rights of said one hundred sixty acres
of land being vested in an oil company who has the

right of ingreas, egress and regress to the surface
otsgaid onogiundfedsgixty acres ot lend and who has

the right to thereupon drill as many 0il wells as

the apacing rules will permit and by so doing destroy
the county park Winkler County has established? Or
is it not a faoct that Winkler County must purchase
the mineral rights as well as the surface right de-
fore Winkler County through its Coummissioners Court
can legally expend any tax or bond monies collected
for the purpose of establishing or maintaining such
county park? In other words will Winkler County have
to own the one hundred sixty aores of land in fee
simple from surface to center of the sarth in order
%o spend the tax money of Winkler County legally aon
sueh a publioc venture?

"This request is very hurriedly made up as
Hon., J. B, Salmon, County Judge of V¥inkler County,
is now in ,sustin and has requested that we get an
opinicn from your office as soon as possible and

he in person will call at your office for such opin-
ion. *x ¥ Xw

Replying to your first question, you are advised that
this department has ruled several times that article 2955b is un-
constitutional, for the reason that it limits qualified votara tn
‘b ‘Wiw ‘nave ULy rendered real property for taxation, contrary
to the expresa language in Sectlon 3a of Article 6 of the Constitu-
tion., 1In the case of Texas Public Utilitles Corporation v, Holland,
the Fort Worth Coumt of Uivil Appeals held that all persons who had
paid their poll tax and who owned taxable property, either real or
personal, were qualified to vote if their property was rendered by
them personally or through an agent or was assessed by the Tax As=-
xessor If the property owner had failed to render the property.

‘ve have been unable to find any case whereln the courts
huve pussed upon your second question, but it is our opinion that
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the County should have a fee simple title to the land, srticle
6078, as a.ended by the 47th Legislature, Chapter 270, page 437,
contains the following language:

"Said ocourt shall have full power and control
over any and all such parks and may levy an annual tax
suffiocient in their Judgment to properly maintain such
parks and build and construct pavilions and suoh other
buildings as they may deem neocessary, lay out and open
driveways and walks, pave the same or any part thereof,
set out trees snd shrudbdery, oconstruct ditches or lakes,
and make such other improvements as they may deem proper,
Suoh parks shall remaln open for the free use of the pube
lio under such reascnable rules and regulations as said
court may presoribe."

The foregoing 1ls inconsistent with the right of an olil
company to enter the park and c¢onstruct such roads as it may find

convenient and to drill as many oll wella as the spacing rules will
permit. The County should own all the rights pertaining to the

land before it expends any tax money in providing a county park
otherwise it could not exsrcise "full power and coatrol™ over 1%.

Yours very truly

ATTORNEY GENERAL OF TEXAS

C. F. Gibson
Assl stant
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