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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Claude Isbell
Seorctary of State
Austin, Texas

Attention: J, L. LeGarity

Dear Sir: Opinion No, 0=%
Re: Can the Secoretix State
arpgove and file\g -:rter

id for by a forelgn
poration with a perait
to Yo business in Texas,

An&-iolatad questions.

iy letter of recent date re-
fartment on the above stated

cin, Stores Corporation 1s a Delaware
Rorperation\gith a permit to do business in Texas.
RE 58 priginally obtained from this
1935, at which time it d4a
the corporate name of Frank Rudben-
orporation., This permit has since
been reowefl for an edditional period of ten
years, I am attaching hereto a copy of the
complete file relative to the original permit
of this saild corporation for your use in con-
gidering the nuestions that I will later present
you with, This corporation under this permit
owns and operates a number of retall stores
where they sell ladles' and children's raeady-
to-wear nerchandise,

NO COMMUNICATION IS TO BE CONSTRUED AS A DEFARTMENTAL OPIMION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"¥ranklin Stores Corporation Of Shermapn, is
a. domestic corporation whose charter was filed in
this office on HKay 28, 1945, I am attaching hereto
a copy of this ocharter together with the affidavit
rfiled in support thereto.

"The attornies for the Delaware corporation have
asiced us it we wiIll approve and file soms forty or
fifty additional charters identical with that of
Fpanklin Stores Cyrporation of Sherman, except that
a different town ?n Texas will be named in each
corporate name, and except with the provision that
in the affidavit accompanying each charter all of the
capital stock of the proposed corporations will de
subscribed and paid for by Franklin Stores Corpora-
tion, a Delaware corporation with a permit to do
business in Texas.

"QUESTIGMN: Can the Secretary of 3tate approve
and file a charter for a domestic corporation where
all of the gualifying shares of the capitel stoock
of such proposed corporation has bean subsoribed
and paid for by a foreign corporation with a
permit to do busimess in Texas, where the purpose
for which each corporation is organized is the
same?

*would your answer to question 1 be different
if the purpose for which the Texas corporation is
organized was not the same as the subscribing core
poration?

rwould your answer to question 1 be sny dif-
ferent if the subsoribing corporation did not have
a permit to do business in Texas?

"ould your answer to question 2 be any dif-
farsnt if the subscribing corporation 4id not have
a permit to do business in Texas?™

1. +ith reference to your question as to whether
the Secretary of State should "arprove and file a charter for
a domestic corporation where all of the qualifying shares of
the capital stock of such proposed corporation has been sub-
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soribed and eld for by o {oreign corporstlon with o permit to
do busliness L Texes, wicre tne purpose for wilch eachk corpara-
tion 18 orpanditzed is tiie pame,” under the law of gomlty, o
foreign corporation with & pernit 40 40 btusineas in Texcs may
ezerolise no proster powers than the loocsl laws and public
policy of this .tote 2llow %o siailer domestiic corporstiocug.
(Lee 1léebrand, Forelgn lorporations, Vol. &, Jecs. 1080,

Phe 2=25)e 48 LO the ponersl nature of the powsrs of & COre
poration, in the case of iue v, Mlsaourd racific Ry. <o.,

8 5y we 533, 74 Toxe 474, the court sald:

miatursl persong mey aske any contract or
perform ahy oot Lot prohibited by law, while arti~
ficial perasous (ocorporations) cen do only those
things wiloh, by expreas grant or neosssery ime
- plloation, thsy are suthorized or enpowered %o 4o
‘by the laws of the atate under whigh their charters
wers obtalnad,”

The courts have gonerally held that the powers of a
foreign corporation depond not oaly upon the limitations of
its chertey, but also u the low Of the state in which pald

omers arc exsroised, (idldedbrand, tYexas Corporations, veol.

s Sece 1080, ppe U~25; Fowler v, Bell, 37 3. Ve 1058' 90 Tex,
156}, ¥ith refsrenoe to the powsrs of 8 foreign corporation
when such foreign corporastion compliss with ths Texss law a
obtalins a permit, under the provisions of article 1532, Ver-
non's Annotated Civil statutes, 1t "phell have azd enjoy all
the rights and privileges conferred by the laws of this state
on corporations organized under the lawe of this state.,”

with reference to the limitations endé prohiditions
upon Lihe powers 40 be exorcised by domestlo or foreisgn corpores
ticne doing business 1n this state, we note that Art, 1349,
Ve Sa T :3.. Pmﬁﬁoﬁt

"o gorporation, domestic or forelgn, doing
buslneas in this Jtate, atsll employ or uee its
stock, meens, assets or other proparty, directly
or indirectly for say purpose whatever othor than
to aceoxmplish the legltimete business of its
oreation, Or those purposes otherwise permitted

v low; provided that notilng 4o this irtiole
shell be held to inhkibit corporations from con-
trivuting to any bons fide ageoolaticn, iuicor-
porated or uaniucorporsted, Srganized ror purely
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religious, charftable or eleemosynary asctivities,
or to coamercial or industrial oclubs or associastions
or other civic enterprises or organizations not in
any manner nor to any extent directly or indirectly
engaged in furthering the ocause of any political
party, or aiding in the eleotion or defeat of any
candidate for office, or aiding in defraying the
expenses of any political campaign, or political
hsadquarters, or aiding or assisting the success

or defeat of any question to bs voted upon by the
qualified voters of this State or any subdivision
thereof,"

By the great weight of authority, a copporation cane
not subseride for stock in a newly formed corporation, (Hilde-
brand, Texas Corporations, Vel. 1, Sec, 31, pp. 168-169; Denny
Hotel Co, va, Sohram, 32 P, 1002, 6 Wash. 134) "The prevailing
doctrine is that a corporation has no power either to subscribe
for or purchase shares of stock in another corporatlion, unless
such power is expresgly oonferred upen it by its charter or
other statute, or unless the ciroumstances are such that the
transaction is a necessary or rezsonable mesnas of ocarrying
out or accomplishing the objeets for which it was created,
Moreover, purchases of stock of other corporations have been
held to be contrary to publie policy, in addition to being
beyond the powsr of the corporation,® Fletoher, Cyclopedia
Corporations, Vol. 2, Seo. 1117, p. 2067.

Under the provisions of Artiole 1349, a foreign or
domestic corporation doing business in thias State would be
permitted to subscribe for and acquire capital stook in a
domestic corporation where such domestic corporation con-
stitutes a "civic enterprise™ (See ¥oCord Co, v, Citizens
Hotel Co., {Tex. Civ, App.) 287 S, W, 906, (error dismissed:
for want of Jjurlsdietion}); Adams National Bank v. Adams Coey
298 S, W. 309 (writ dismissed); A, J. Anderson Co. v, Ci{tizens
Hotel Co,, Tex. Civ, App., 8 S. W, (24) 702, (writ refused);
and A, J. anderson Co. V. Kinsolving, (Tex. Civ, App.) 262
S, W 150, wkit of error dismissed for want of jurisdaietion),
or for the benefit of certain charitable, religious or elesmosy-
nary activities or industtial olubs or associations. Under
sald article, such corporations may agguire stook in another
corporation "to accomplish the legitfﬁgfa business of its
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creation,” and the power to amcquire such stoek is implied, 1if
such meguisition is a ressonable or necessary means of effeg~
tuating the corporate object; thus, a corporation may take
stook in satisfaction of a debt (Holmes & Gricrs Mfg., Co. V.
Holmes & Wesssl Metal Cp., 27 N, T. 831, 127 N. Y. 252), as
collateral security for an existing dedbt (Citizens State
Bank of Noblesville v, Hawking, C. C, A_, Ind., 71 F. 369),
or in satisfaction of a disputed cleim {First National Rank
of Charlotte v, National Fxochange Bank of Baltimore, 92 U, 3,
122, 23 L. Ed. 679). It 1s cpparent that the subscription
for the capital stook of a domestie gorporation by another
corporation, under the facts stated, does not canstitute any
of the foregoing purposes, Also, the power to “aogquire“
stook in another company is to be distinguished from power

to be a "purchaser™ or "subsoridber" of ocapital stock in
another corporation, and statutory power tc “acguire™ stoek
in another corporation does not carry with it the power to
subsoridbe for new stock in another company. (Robotham v. Pru-
dential Ins. Co., 64 N. J. Eq, 673, 53 Atl, 842,) It 1s well
settled that, exoept where it is otharwise provideé by statute,
a corporation ocannot become an original subacriber for stock
in another eorporation. (See Fletoher, Cyclopedia Corpora-
tions, Vol, 2, Sec. 1119, p. 2071, and cases ocited therein),
A mere benefit to the purchaser does not make the purchase
lawful, {(Rowan v, Texas Orchard Development Co., (Tex., Civ,
App.) 181 8, W, 871 (writ denied)). We are unable to find
any statutory asuthority, expressed or implied, whereby such
subsoription for the original caplital stock of a domestic
corporation by s foreign corporation doing dusiness in Texas
would be within the "purposes otherwise permitied by law"
referred to in Artiecle 1349. Although the purposes of the
subsoribing foreign corporation and the proposed domestio
corporation are the same, ingsofar as the laock of power of a
corporation to purchase shares of stook in another sompeny

13 concerned, it is immaterial that the corporations are
angaged in similar business, {Feople v. Chlioago Gas Trust
Co., 130 I11, 268, 8 L, R. A. 497, 22 N. E, 798; Bucksye
Merble & Precatone Co., V. Harvey 92 Tenn. 115, 20 S. ¥, 427;
¥letcher, Cyclopaedia Corporastions, Vol. 2, Seetion 1118,

pp. R070-2071)

In the abssence of legislative sanction, either ex-
pressed or implied, and in view of the authorities oited here-
in, it is our opinion that a foreign eorporation with a permit
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‘'to do business in Texas would not be authorized to subacribe
and pay for all the qualifying shares of stoock of a proposed
domestic corporaticn, and that the Secretary of State should
not approve the charter of sald proposed domestic corporation,

2. In view of the reasons above given, our answers
to Question 1 would be no different 4if the purposss of the
subsoribing foreign ocorporation and the proposed domestio
corporation were different. The rule applicable to the pure
chase of stook dby one corporation in another is the sanme,
regardless of whether each corporation is created for the
sams or for different purposes, (Fletcher, Cyolopedia
Corporations, Vol, 1, Seo, 1118, p. 2071),

3. Our answer to Question 1 would be no different
if the subscribing foreign ocorporation 4id not have a pernmit
to do business in Texas., The courts have generally held that
a foreign corporation ocannot exercise greater powers than
the local laws slliow to similar dcmestice corporations, (See
Fletcher, Cyolopsdia Corporations, Vol, 2, See, 1125, p, 2081),
The limitations =and prohibitions of Artiole 1349, V., A, C, S,.,
apply to domestic corporations, and for ‘the same reasons here-
tofore discussed in Question 1, it is our opinion that a
domestic corporation would not dbe authoriped,under the facts
given, to subscribe for all of the capital stoek in another
domesatic sorporation.

In the case of Coler v. Taooma Rallway and Power Co,,
65 N. J. BEg. 347, 103 Am, St. Rep., 786, 5, Atl, 413, the court
of New Jersey heid, in visw of recognized principles of comity
end publiec policy, that a New Jersey corporation sould not own
stock in a Washington corporation, when under the laws of
washington, a domestioc corporation ocould not own stock in
another domestic corporation, regardless of the powers of the
foreign (N, J.) corporation in its own state, This case in~
volved an arrangement by which the Naw Jersey Company (appar-
ently without a permit to do busineas in Washington) was to
transfer all {ts property and franchises, exoept the franohise
of being a ocorporation, tc a oorporation in the State of
washington, and receive therefor twenty thousand shares of
paid up stock in the latter company of the par value of one

793

hundred dollars sach, basides certain assumptions end gueranties,

¥e gquote from the opinion of the ocourt as follows:
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"The courts of Washington have decided that
one corporation cannot subsoribe for, purchase,
hold or vote upon the shares of s tock of another
corporation without legislative sanction, and
that the legislature of the atate has never sanc-
tioned such actst Denny Hotel Cop. v, Sobram,

6 Wash, 134, 36 Am, St. Rep. 130, 32 Pac, 1002;
Parsons v, Tacoma Bmelting sto. Co., 25 Wash.
4L92; 65 Pae. 765, This dootrine rests alto-
g€ether on considerations of pudblic polley.

But 4t is said that the policy, mo declsred,
extends only to domestioc corporations, and
whether it should embrace foreign corporations
1s a matter to be decided dy the oourts of

that state alons, I 4o not understand that the
pdlicy is so restrioted. One of its cbjeots is
to prevent one corporation from interfering
with the control of another. This was the
purpose to be subserved by the decision in
Parsons v, Tacoma Smelting ete, Co., jJust
cited, where although the title of tha stock~
holding company was not assailled, its right

to vote upon the stook wam denied. It 1is true
that the stookholding company was a domestio
corporaticon, but the denial of its right to
vote could not be based on that olrocumstance.
The doatrine that it was impolitic to allow

“the
2X:)

state, to exexro 86 oon ro oveYy &

corporation, wo geam, negespay 0
that it was deme&l‘—"‘ﬂs‘o ua .EEL'ITFM t0
erm%f oucE oonﬁro; EE a oor%ora%[an wWhose
chartere pOWers Were geners ndependent
51 tion of th %

of the ptate. The applica e resbrie~
tion to a foreign aorporation is a mare inter~
pretation, not an extension, of the dootrina,

"But if it be an extension, the sxtension
i8 made by the oconstitution of Washington, whioh
provides (article 12, paragraph 7) that 'ao cor-
poration organized outsids the limits of this
state shall be gllowed to transact business within
the state on more favorable conditions than are
prescribed by law to similar oorporations organized
under the laws of this estate.*
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" o s o 4f this New Jersey corporation can
legally do what 1s thus prohibited to a Washington
corporation, then the foreign corporation is allowed
to transact business in washington on conditions

- more favorable than those presoribed for its domes-
tiec corporations. The constitution forbids this,."
(undersooring ours)

In view of the similarity of the situation in Texas
and Weshington, partiocularly with reference to the absence of
legislative sanotion for a domestioc corporation {oreated for
the purpose mentioned} to beoome an original subsoriber for
the eapital stook in another domestic corporation {of this
pertioular nature); in view of recognized public poliey; and
in view of the above cited authorities, it is our opiniom that
the Seoretary of State should not approve and filea a ocharter
of a domestic corporation, whare all of the qualifying shares
of capital stock are subsoribed and paid for by a ocorporation
without a permit to 40 business in Texas, _

L, In view of our holding that under the facts
atated, a foreign corporation {(without a permit to de dusiness
in Texas) would not be permitted to subscridbe for all of the
qualifying shares of capital stock of a domestic sorperation,
as heretofore stated, insofar as the lask of authority is
conoerned, it is immaterial whether the purposes of the
foreign subsoribing eorporaticn and the propossd domestie
corporation are tha same or different. Therafore, our snawer
to Queation 2 would be no different Af the purposes of the
foreign coarporation {without a perait to 4o business in Texas)
and the proposed domestioc corporation wers different.

We trust the foregoing satisfacterily snswers your

inquiries,

- Yours very truly
ATTORNEY GENERAL OF TEXAS

ATTORNKY ZoNERe,, Ok THXAS By . A. Elits

Asaigtant
JAR:ddt - - '




